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WIND ENERGY PURCHASE AGREEMENT (WEPA)

THIS WIND ENERGY PURCHASE AGREEMENT made and entered into this ____ day of _____, 2009, by and between OKLAHOMA GAS AND ELECTRIC COMPANY, an Oklahoma corporation (“Buyer”), and _______________, a _______________ (“Seller”), shall be effective for all purposes as of the date on which the Oklahoma Corporation Commission shall have issued a Final Order determining that this Agreement shall be effective for the benefit of Buyer’s Oklahoma jurisdictional customers. 

WHEREAS, Seller will have supplies of electric energy and associated Environmental and Renewable Energy Credits produced from a wind energy facility and available for sale and delivery to Buyer; and

WHEREAS, Buyer, through its 2008 Wind Energy Request for Proposals (“RFP”), is seeking to purchase electric energy from facilities that utilize wind power exclusively to produce such electricity; and

WHEREAS, Buyer has selected Seller as the successful bidder in response to said RFP, and Seller desires to sell wind generated electric energy to Buyer as provided herein;

NOW, THEREFORE, for and in consideration of the mutual covenants, commitments, and obligations herein contained, Seller and Buyer agree as follows:

ARTICLE 1 
GENERAL PROVISIONS
Section 1.1   Agreement.  This Agreement and associated exhibits constitute the entire agreement (“Agreement”) made and entered by and between the parties contemplating a sale by Seller and a purchase by Buyer of Purchased Energy, as that term is hereinafter defined; provided, however, that this Agreement shall be of no force or effect until or unless the parties hereto shall have received a Final Order of the Oklahoma Corporation Commission (“OCC”) recognizing this Agreement as an enforceable obligation on the part of Buyer to purchase said Purchased Energy from Seller for the benefit of Buyer’s Oklahoma jurisdiction retail customers pursuant to appropriate tariff provisions approved by the OCC.

Section 1.2   Definitions.   Capitalized terms used in this Agreement shall have the meanings specified in this Article 1.  Unless the context in which a defined term compels otherwise, defined terms shall include both the singular and plural forms:

“Abandonment” means (i) the relinquishment of all possession and control of the Wind Project or the Turbines by Seller, other than a transfer permitted under this Agreement, or (ii) if prior to the Commercial Operation Date, complete cessation of the design, construction, testing and inspection of the Wind Project for thirty (30) consecutive Days by Seller and/or Seller’s contractors, but only if such relinquishment or cessation is not caused by or attributable to an Event of Default of, or request by, Buyer, or an event of Force Majeure.

“Acceptable Credit Rating” means a rating on senior unsecured long-term debt of A- or higher by S&P and A3 or higher by Moody’s (without a “credit watch,” “negative outlook” or other rating decline alert by either S&P or Moody’s).
“Affiliate” means, with respect to any Person, each Person that directly or indirectly, controls or is controlled by or is under common control with such designated Person. For the purposes of this definition, “control” (including, with correlative meanings, the terms “controlled by” and “under common control with”), as used with respect to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such Person, whether through the ownership of voting securities or by contract or otherwise.

“After-Tax Basis” means, with respect to any payment received or deemed to have been received by any Person, the amount of such payment (“Base Payment”) supplemented by a further payment (“Additional Payment”) to such Person so that the sum of the Base Payment plus the Additional Payment shall, after deduction of the amount of all taxes required to be paid by such Person in respect of the receipt or accrual of the Base Payment and the Additional Payment (taking into account any current or previous credits or deductions arising from the underlying event giving rise to the payment, the Base Payment and the Additional Payment), be equal to the amount required to be received.

“Applicable Law” shall mean the laws of the state of Oklahoma and federal law to the extent applicable to the Parties and the jurisdiction of the Federal Energy Regulatory Commission (“FERC”) or any successor agency to the FERC.

“Business Day” means every day other than a Saturday or Sunday or any other day on which banks in the State of Oklahoma are permitted or required to remain closed.

“Buyer” means Oklahoma Gas and Electric Company, an Oklahoma corporation.

 “Commercial Operation” means the period beginning on the Commercial Operation Date and continuing through the Term of this WEPA.

“Commercial Operation Date” or “COD” for the Wind Project means the date of Seller’s notification to Buyer that the Commercial Operation Date has been achieved pursuant to   Section 3.05 below, after having satisfied the conditions to Commercial Operation in accordance with Section 3.05.  
“Commercial Operation Milestone” means the Construction Milestone for the Commercial Operation Date.  The Commercial Operation Milestone is specified in Exhibit A as __________________.

“Commercial Operation Year” means any consecutive twelve (12) month period during the Term of this WEPA, commencing with the Commercial Operation Date or any of its anniversaries.
“Committed Energy” is the annual amount of energy, stated in Section 4.03, that Seller expects to produce from the Wind Project and deliver to Buyer at the Delivery Point on an annual average basis pursuant to this Agreement. 
 “Contract Year” shall mean each of a total of twenty (20) successive one-year periods, the first of which shall commence on the Commercial Operation Date and continue through the day which is one year after the Commercial Operation Date.

“CP Satisfaction Date’ means the date which is 180 days after Buyer files its application for approval of the OCC pursuant to Section 6.02.

“Delay Damages” has the meaning set forth in Section 3.01( b).
“Delivery Point” means the electric system point at which Seller makes available to Buyer and delivers to Buyer the Energy being provided by Seller to Buyer under this WEPA.  The Delivery Point shall be specified in Exhibit B-1 to this WEPA.  [Note: Typically, the Delivery Point for a dedicated Wind Project is also the electric interconnection point and is located at the connection of the transmission conductor to the Seller’s dead end structure at the point of injection into the SPP transmission system.]

“Emergency” means (a) an emergency condition (i) as defined under the LGIA or (ii) as defined under applicable national or regional reliability standards, including standards established by either the Transmission Operator or NERC, and (b) any abnormal system condition that requires automatic or immediate manual action to prevent or limit loss of OG&E’s load or generation supply, that could adversely affect the reliability of the OG&E system or generation supply, that could adversely affect the reliability of any interconnected system, or that could otherwise pose a threat to public safety.  

“Energy” means electric energy generated by the Turbines, which shall exclude the electric energy consumed by the Wind Project and shall be in the form of three (3)-phase, sixty (60) Hertz, alternating current.

 “Environmental Contamination” means the introduction or presence of Hazardous Materials at such levels, quantities or location, or of such form or character, as to constitute a violation of federal, state or local laws or regulations, and present a material risk under federal, state or local laws and regulations that the Site will not be available or usable for the purposes contemplated by this WEPA.

“Environmental and Renewable Energy Credits” means any credit, certificate, allowance or similar right that is related to any non-power attributes or attributes of an environmental nature that are created or otherwise arise from the generation of electric energy, including that of the Wind Project, using wind or other renewable resources as a fuel in contrast to the generation of electricity using nuclear or fossil fuels or resources, whether arising pursuant to law, regulation, certification, markets, trading, off-set, private transaction, renewable portfolio standards, voluntary programs or otherwise, including, but not limited to, tags, certificates or similar products or rights associated with wind as a “green” or “renewable” electric generation resource, including any and all environmental air quality credits, off-sets or other benefits related to the generation of electric energy by the Wind Project in a manner which reduces, displaces or offsets emissions resulting from fuel combustion at another location pursuant to any federal, state or local legislation or regulation, and the aggregate amount of credits, offsets or other benefits related to Buyer’s current renewable pricing program, any successor green pricing program or other environmental or renewable energy credit trading program derived from the generation, use, purchase or distribution of Renewable Energy or electric energy generated by the use of wind or other renewable resources as a fuel in or any similar program pursuant to any federal, state or local legislation or regulation and any renewable energy certificates issued pursuant to any program, information system or tracking system associated with the Renewable Energy or energy generated by the use of wind or other renewable resources as a fuel.  Without limiting the generality of the foregoing, “Environmental and Renewable Energy Credits” includes, for example, “Green-e” certified renewable energy credits.  “Environmental and Renewable Energy Credits” does not include PTCs or any similar tax credits, or cash grants, production incentives or similar tax cash benefits.  

 “EWG” means an “exempt wholesale generator” as defined in the Public Utilities Holding Company Act of 1935, as amended.

“Federal PTCs” means federal production tax credits arising from electricity produced by certain renewable resources pursuant to 26 U.S.C. §45, as amended. 

“Financing Documents” means the loan and credit agreements, notes, bonds, indentures, security agreements, lease financing agreements, mortgages, deeds of trust, interest rate exchanges, swap agreements and other documents relating to the development, bridge, construction and/or permanent debt financing for the Wind Project, including any credit enhancement, credit support, working capital financing, or refinancing documents, and any and all amendments, modifications, or supplements to the foregoing that may be entered into from time to time at the discretion of Seller in connection with development, construction, ownership, leasing, operation or maintenance of the Wind Project.

“Force Majeure Event” means any event which wholly or partly prevents or delays the performance of any obligation arising under this Agreement which is not reasonably within the control of and is without the fault or negligence of the non-performing Party, and shall include, without limitation, by enumeration, acts of God, acts of the public enemy, blockades, insurrections, strikes, lockouts, or other difference with workmen, riots, disorders, civil disturbances, fires, explosions, storms, lightning, floods, landslides, washouts, labor or material shortages, boycotts, embargoes, acts of military authorities, acts of local, state, or federal agencies or regulatory bodies, court actions, arrests, restraints, or a System Emergency or the interruption of Buyer’s network transmission service due to transmission loading relief mechanisms implemented (or caused to be implemented) by the Transmission Operator that are required as the result of a physical condition or constraint on the Transmission System (but not including an increased cost of network transmission service due to economic conditions, such as locational marginal pricing differentials or congestion charges); provided, however, that changes in financial circumstances or market price conditions shall not constitute Force Majeure Events.

“Good Utility Practice(s)” means the practices, methods, and acts (including but not limited to the practices, methods, and acts engaged in or approved by a significant portion of the wind  energy electric generation industry, the Transmission Operator and/or NERC) that, at a particular time, in the exercise of reasonable judgment in light of the facts known or that should reasonably have been known at the time a decision was made, would have been expected to accomplish the desired result in a manner consistent with law, regulation, permits, codes, standards, equipment manufacturer’s recommendations, reliability, safety, environmental protection, economy, and expedition.  With respect to the Facility, Good Utility Practice(s) includes, but is not limited to, taking reasonable steps to ensure that: 

(A) equipment, materials, resources, and supplies, including spare parts inventories, are available to meet the Facility’s needs; 

(B) sufficient operating personnel are available at all times and are adequately experienced and trained and licensed as necessary to operate the Facility properly, efficiently, and in coordination with OG&E and to respond in an appropriate and timely manner to reasonably foreseeable conditions and Emergencies whether caused by events on or off the Site;

(C) preventive, routine, and non-routine maintenance and repairs are performed on a basis that ensures reliable, long-term and safe operation, and are performed by knowledgeable, trained, and experienced personnel utilizing proper equipment and tools;

(D) appropriate monitoring and testing are performed to ensure equipment is functioning as designed; 

(E) equipment is not operated in a reckless manner, in material violation of manufacturer’s guidelines or in a manner unsafe to workers, the general public, or the interconnected system or contrary to environmental laws, permits or regulations or without regard to defined limitations such as, safety inspection requirements, operating voltage, current, volt-ampere reactive (VAr) loading, if applicable, frequency, rotational speed, polarity, synchronization, and/or control system limits; and

(F) equipment and components meet or exceed the standard of durability that is generally used for electric wind generation operations in the region and will function properly over the range of ambient temperature and weather conditions reasonably expected to occur at the Site and under both normal and Emergency conditions.

“Governmental Authority” means any federal, state, local or municipal governmental body; any governmental, quasi-governmental, regulatory or administrative agency, commission, body or other authority exercising or entitled to exercise any administrative, executive, judicial, legislative, policy, regulatory or taxing authority or power; or any court or governmental tribunal.  

“Hazardous Materials” means any substance, material, gas, or particulate matter that is regulated by any local governmental authority, any applicable State, or the United States of America, as an environmental pollutant or dangerous to public health, public welfare, or the natural environment including, without limitation, protection of non-human forms of life, land, water, groundwater, and air, including any material or substance that is (i) defined as “toxic,” “polluting,” “hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous waste,” “solid waste” or “restricted hazardous waste” under any provision of local, state, or federal law; (ii) petroleum, including any fraction, derivative or additive; (iii) asbestos; (iv) polychlorinated biphenyls; (v) radioactive material; (vi) designated as a “hazardous substance” pursuant to the Clean Water Act, 33 U.S.C. §1251 et seq. (33 U.S.C. §1251); (vii) defined as a “hazardous waste” pursuant to the Resource Conservation and Recovery Act, 42 U.S.C. §6901 et seq. (42 U.S.C. §6901); (viii) defined as a “hazardous substance” pursuant to the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §9601 et seq. (42 U.S.C. §9601); (ix) defined as a “chemical substance” under the Toxic Substances Control Act, 15 U.S.C. §2601 et seq. (15 U.S.C. §2601); or (x) defined as a pesticide under the Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. §136 et seq. (7 U.S.C. §136).

“Interconnection Agreement” means the mutually agreed interconnection agreement among the SPP, the Transmission Owner and Seller pursuant to which Seller’s Interconnection Facilities and the Transmission Owner’s Interconnection Facilities will be constructed and operated and maintained.

“Late Payment Rate” shall mean an interest rate equal to the Prime Rate plus one percent (1%).

“Lender” means, collectively, any lender(s) providing any Wind Project Debt and any successor(s) or assigns thereto.

“LGIA” means the Large Generator Interconnection Agreement between Seller, the Transmission Owner, and the Transmission Operator for interconnection of the Wind Project to the Transmission System, as filed with the FERC as Attachment V to the SPP OATT at the time of its execution.  

 “Lost Production” means the quantity, if any, of the Energy made available by Seller, or that Seller is able to make available, at the Delivery Point that Buyer does not accept. Notwithstanding anything in this Agreement to the contrary, in no event shall Lost Production include any Renewable Energy that is not produced and delivered or that is not accepted by Buyer as a result of (i) any Force Majeure affecting either Party, (ii) or any event affecting any transmission service provider that would be a Force Majeure if it had affected a Party, (iii) an emergency or (iv) any other action taken by the Transmission Operator or the interconnection provider.  The Lost Production shall include Energy that could have been produced by the Wind Project and delivered to the Delivery Point , calculated using the Wind Project’s SCADA System and based on actual wind speed measurements during such period of curtailment as recorded by the Wind Project’s wind speed measurement instrumentation; the reference anemometers at the Wind Project and the power curve data for the Turbines, with the result of such calculation multiplied by the difference between (x) one, minus (y) the applicable line loss factor.  Upon Buyer’s request, Seller shall provide to Buyer relevant data and supporting documentation so that Buyer can audit and verify the calculation of the deemed Renewable Energy that could have been produced and delivered at the Delivery Point but is not actually produced and delivered, as contemplated by the preceding sentence.  Seller shall cause the Wind Project’s wind speed measurement instrumentation [reference anemometers at the Wind Project] to provide the capability of measuring and recording representative wind data 24 hours per Day.
“Maximum Wind Project Capacity” has the meaning ascribed to it in Section Section 5.01(b).
“Meter” means an instrument and associated equipment meeting applicable electric industry standards used to measure and record the quantity and the required delivery characteristics of Energy delivered hereunder.
 “Moody’s” means Moody’s Investor Service, Inc. or any successor thereto, or in the event that there is no such successor, a nationally recognized credit rating agency. 

“NERC” means the North American Electric Reliability Corporation and any successor organization.
“OCC” means the Oklahoma Corporation Commission.

 “Party” shall mean either Buyer or Seller, and “Parties” shall mean both Buyer and Seller.

“Person” means an individual, partnership, corporation, business trust, joint stock Buyer, trust, unincorporated association, joint venture, governmental entity, limited liability Buyer or any other entity of whatever nature.

“Prime Rate” means the interest rate (sometimes referred to as the “base rate”) for large commercial loans to creditworthy entities announced from time to time by Citibank, N.A.  (New York), or its successor bank, or, if such rate is not announced, the rate published in The Wall Street Journal as the “Prime Rate” from time to time (or, if more than one rate is published, the arithmetic average of such rates), in either case determined as of the date the obligation to pay interest arises.

“PTCs” means Federal PTCs and State Tax Credits.  

“Purchased Energy” shall mean the Renewable Energy in MWh as measured at the Delivery Point. 
“Renewable Energy” means all Energy generated exclusively by the Wind Project including any and all associated Environmental and Renewable Energy Credits and any associated capacity and delivered to the Delivery Point.
“Replacement Energy Costs” means the costs incurred by Buyer for the replacement energy and Environment and Wind Energy Credits which is necessary to replace the Energy and Environmental and Wind Energy Credits which Seller, in accordance with this Agreement, was required to have produced at the Wind Project and delivered to Buyer, but failed to so provide, less the sum of any payments from Buyer to Seller, under this Agreement, which were eliminated as a result of such failure.  Replacement Energy Costs include the amounts paid or incurred by Buyer for replacement renewable energy, or replacement energy plus Environmental and Wind Energy Credits, transmission of energy, and directly associated transaction costs.  Additional costs may include replacement capacity costs and any penalties incurred as a result of the Seller’s non-performance.

“Security” means the Development Period Security or the Delivery Term Security (as such terms are defined in Article 8 of this Agreement), as applicable.
“State Tax Credits” means Oklahoma production tax credits or similar credits [or deductions] arising from renewable energy produced by the Facility. 

“S&P” means Standard & Poor’s or any successor thereto, or in the event that there is no such successor, a nationally recognized credit rating agency.

“Seller” means _____________________________.

“Seller’s Interconnection Facilities” means the interconnection facilities, control and protective devices and metering facilities required to connect the Wind Project with the Transmission Owner’s Interconnection Facilities.

“Site” means the real property located in ______________ County[ies], Oklahoma, on which the Wind Project is to be located, the legal description of which is more particularly described on Exhibit B-1 attached hereto.

“SPP” means the Southwest Power Pool, its successors or assigns, or any similar entity that in the future may replace SPP with respect to all or a substantial part of its current responsibilities.

“System Emergency” means a condition on the Transmission System, at the Wind Project, or on transmission facilities used to deliver the Energy from the Wind Project to the Delivery Point, which condition is likely to result in imminent significant disruption of service to the Transmission System customers or is imminently likely to endanger life or property.

“Tax Credits” means federal and state production Tax Credits, investment tax credits and any other tax credits which are or will be generated by the Wind Project, any cash payments or outright grants of money relating in any way to the Wind Project or credits, and any credits that the Buyer is not entitled to pursuant to the provisions of Section 4.05. 

“Term” has the meaning given in Section 6.01. 

“Test Energy” means that energy which is produced by the Wind Project, delivered to Buyer at the Delivery Point, and purchased by Buyer, pursuant to Section 3.06, in order to perform testing of the Wind Project prior to Commercial Operation.

“Three-Year Rolling Average Output” means the average annual output of the Wind Project during the last three Contract Years calculated in accordance with Section 4.03.
“Transmission Operator” means the Southwest Power Pool (SPP) or any entity designated by Buyer as its agent to operate the Transmission System.

“Transmission Owner” means Buyer or any successor owner of the Transmission System.

“Transmission Owner’s Interconnection Facilities” means the interconnection facilities, control and protective devices and metering facilities required to connect the Transmission System with Seller’s Interconnection Facilities.

“Transmission System” means the facilities for the transmission of Energy from and after the Delivery Point and includes Transmission Owner’s Interconnection Facilities.

“Turbine” means a single wind turbine generating system, including the tower, pad, transformer and controller system installed as part of the Wind Project.

“Wind Project” means Seller’s proposed electrical plant and equipment used to generate electricity utilizing renewable wind power located at the Site, including Seller’s Interconnection Facilities, the Turbines and any and all additions, replacements or modifications, but specifically excluding turbines and associated equipment used to sell electric energy to any Person other than Buyer.  A plot plan of the Wind Project is included in Exhibit B-2.

“Wind Project Debt” means the obligations of Seller to any lender pursuant to the Financing Documents, including principal of, premium and interest on indebtedness, fees, expenses or penalties, amounts due upon acceleration, prepayment or restructuring, swap or interest rate hedging breakage costs and any claims or interest due with respect to any of the foregoing.

Section 1.3   Rules of Construction.

The capitalized terms listed in this Article shall have the meanings set forth herein whenever the terms appear in this WEPA, whether in the singular or the plural or in the present or past tense.  Other terms used in this WEPA but not listed in this Article shall have meanings as commonly used in the English language and, where applicable, in Good Utility Practice.  Words not otherwise defined herein that have well known and generally accepted technical or trade meanings are used herein in accordance with such recognized meanings.  In addition, the following rules of interpretation shall apply: 

(a) The masculine shall include the feminine and neuter.  

(b) References to “Articles,” “Sections,” or “Exhibits” shall be to articles, sections or exhibits of this WEPA.  

(c) The Exhibits attached hereto are incorporated in and are intended to be a part of this WEPA; provided, that in the event of a conflict between the terms set forth in any Exhibit and the terms set forth in the body of this WEPA, the terms set forth in the body of this WEPA shall take precedence.  

(d) This WEPA was negotiated by both Parties with the advice and participation of counsel.  The Parties have agreed to the wording of this WEPA and none of the provisions hereof shall be construed against one Party on the ground that such Party is the author of this WEPA or any part hereof.  

(e) The Parties shall act reasonably and in accordance with the principles of good faith and fair dealing in the performance of this WEPA.  Unless expressly provided otherwise in this WEPA, (a) where the WEPA requires the consent, approval, or similar action by a Party, such consent or approval shall not be unreasonably withheld, conditioned or delayed, and (b) wherever the WEPA gives a Party a right to determine, require, specify or take similar action with respect to a matter, such determination, requirement, specification or similar action shall be reasonable.  

(f) Use of the words “include” or “including” or similar words shall be interpreted as “include without limitation” or “including, without limitation”.

(g) Use of the words “tax” or “taxes” shall be interpreted to include taxes, fees, surcharges, and the like. 

Section 1.4   Interpretation with LGIA.

(a) The Parties recognize that Seller will enter into a separate LGIA with the Interconnection Provider.  

(b) The Parties acknowledge and agree that the LGIA shall be a separate and free-standing contract and that the terms of this Agreement are not binding upon the Interconnection Provider.  

(c) Notwithstanding any other provision in this Agreement, nothing in the LGIA shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this Agreement.  This Agreement shall not be construed to create any rights between Seller and the Interconnection Provider.  

(d) Seller expressly recognizes that, for purposes of this Agreement, the Transmission Owner shall be deemed to be a separate entity and separate contracting party whether or not the LGIA is entered into with Buyer or an Affiliate of Buyer. 

Section 1.5   Interpretation of Arrangements for Electric Supply to the Wind Project.  
(a) The Parties recognize that this WEPA does not provide for the supply of any electric service by Buyer to Seller or to the Wind Project and Seller must enter into separate arrangements for the supply of electric services to the Wind Project, including the supply of house power and energy.  

(b) The Parties acknowledge and agree that the arrangements for the supply of electric services to the Wind Project shall be separate and free-standing arrangements and that the terms of this Agreement are not binding upon the supplier of such electric services.  

(c) Notwithstanding any other provision in this Agreement, nothing in the arrangements for the supply of retail electric services to the Wind Project shall alter or modify Seller’s or Buyer’s rights, duties and obligations under this Agreement.  This Agreement shall not be construed to create any rights between Seller and the supplier of such retail electric services.  

(d) Seller expressly recognizes that, for purposes of this Agreement, the supplier of retail electric services to the Wind Project shall be deemed to be a separate entity and separate contracting party whether or not the arrangements for the supply of retail electric services to the Wind Project are entered into with Buyer or an Affiliate of Buyer.  

ARTICLE 2 
REPRESENTATIONS AND WARRANTIES
Section 2.1   Seller’s Representations and Warranties.

Seller represents and warrants as follows:

(a) Seller is a ________________________, duly organized, validly existing, and in good standing under the laws of the State of ______________, and authorized to conduct business in the State of Oklahoma; 

(b) Seller has the power and authority to enter into and perform this Agreement and is not prohibited from entering into this Agreement or discharging and performing all covenants and obligations on its part to be performed under and pursuant to this Agreement;

(c) The execution and delivery of this Agreement, the consummation of the transactions contemplated herein and the fulfillment of and compliance by Seller with the provisions of this Agreement will not conflict with or constitute a breach of or a default under or require any consent, license or approval (except for the approval set forth in Section 6.02) that has not been obtained pursuant to any of the terms, conditions or provisions of any law, rule or regulation, any order, judgment, writ, injunction, decree, determination, award or other instrument or legal requirement of any court or other agency of government, the documents of formation of Seller or any contractual limitation, restriction or outstanding trust indenture, deed of trust, mortgage, loan agreement, lease, other evidence of indebtedness or any other agreement or instrument to which Seller is a party or by which it or any of its property is bound and will not result in a breach of or a default under any of the foregoing; 

(d) Subject to the condition precedent set forth in Section 6.02 and, except for those permits, consents, approvals, licenses and authorizations identified in Exhibit E, which Seller anticipates will be obtained by Seller in the ordinary course of business, all permits, consents, approvals, licenses, authorizations, or other action required by any Governmental Authority to authorize Seller’s execution, delivery and performance of this Agreement have been duly obtained and are in full force and effect;

(e) There are no bankruptcy, insolvency, reorganization or receiverships pending or being contemplated by Seller, or to its knowledge threatened against Seller; 

(f) To the Seller's knowledge, there are no actions, proceedings, judgments, rulings or orders issued by, or pending before any court or other governmental body that would materially adversely affect Seller’s ability to perform its obligations under this Agreement; 

(g) This Agreement is a legal, valid and binding obligation of Seller enforceable in accordance with its terms under Applicable Law; and
(h) Seller warrants that it has or will have title to all Energy delivered from the Wind Project to the Buyer under this Agreement, as well as the right to sell the same, and that title thereto is free and clear from all liens, claims or encumbrances;

Section 2.2   Buyer’s Representations and Warranties.

Buyer represents and warrants as follows:

(a) Buyer is a corporation duly organized, validly existing and in good standing under the laws of the State of Oklahoma and authorized to conduct business in that state;

(b) Buyer has the power and authority to enter into and perform this Agreement and is not prohibited from entering into this Agreement or discharging and performing all covenants and obligations on its part to be performed under and pursuant to this Agreement;

(c) Subject to the condition precedent set forth in Section 6.02 of this Agreement, Buyer has taken all action required by Applicable Law in order to approve, execute and deliver this Agreement;

(d) The execution and delivery of this Agreement, the consummation of the transactions contemplated herein and the fulfillment of and compliance by Buyer with the provisions of this Agreement will not conflict with or constitute a breach of or a default under or require any consent, license or approval (except for those approvals set forth in Sections 6.02) that has not been obtained pursuant to any of the terms, conditions or provisions of any law, rule or regulation, any order, judgment, writ, injunction, decree, determination, award or other instrument or legal requirement of any court or other agency of government, the documents of formation of Buyer or any contractual limitation, restriction or outstanding trust indenture, deed of trust, mortgage, loan agreement, lease, other evidence of indebtedness or any other agreement or instrument to which Buyer is a signatory or by which Buyer or any of Buyer’s property is bound and will not result in a breach of or a default under any of the foregoing;

(e) There are no bankruptcy, insolvency, reorganization or receiverships pending or being contemplated by Buyer, or to Buyer’s knowledge threatened against Buyer;

(f) To the Buyer’s knowledge, there are no actions, proceedings, judgments, rulings or orders issued by, or pending before any court or other governmental body that would materially adversely affect Buyer’s ability to perform its obligations under this Agreement; and

(g) This Agreement is a legal, valid, and binding obligation of Buyer enforceable in accordance with its terms under applicable Law. 

Section 2.3   Seller’s Covenants.

Seller covenants that from the Commercial Operation Date through the expiration or termination of this Agreement, the Wind Project shall be operated and maintained in accordance with this Agreement and Applicable Law. Seller further covenants that it shall comply with all applicable local, state, and federal  laws, regulations, and ordinances, including but not limited to applicable equal opportunity and affirmative action requirements and all applicable federal, state, and local environmental laws and regulations presently in effect or which may be enacted during the Term. Seller also covenants that all Energy produced and delivered to Buyer pursuant to this Agreement shall be produced by the Wind Project, which shall be designed to produce electric energy exclusively from wind energy.
Section 2.4   Buyer’s Covenants.

Buyer covenants that from the date hereof through the expiration or termination of this Agreement, Buyer shall comply with the terms of this Agreement and Applicable Law. 

ARTICLE 3 
COMMERCIAL OPERATION
Section 3.1   Commercial Operation and Delay Damages.  
(a)
Subject to the extension, as specifically provided for herein, Seller shall use all commercially reasonable efforts to cause the Wind Project to achieve Commercial Operation and to be shall be fully capable of reliably producing the Renewable Energy to be provided under this WEPA and delivering such Energy to Buyer at the Delivery Point, no later than the Commercial Operation Milestone; provided, that the Commercial Operation Date under this Agreement shall not occur earlier than [one month] prior to the Commercial Operation Milestone without the written consent of Buyer. In the event that the Wind Project is planned to be interconnected to the new 345 kV transmission line that Buyer is constructing from Woodward to its Northwest Substation (“New Transmission Line”) and the Commercial Operation Milestone of the Wind Project occurs prior to the actual completion of the New Transmission Line the Commercial Operation Milestone shall be extended on a day for day basis until the New Transmission Line is in service, provided however, in the event the New Transmission Line is not in service on or by [December 31, 2010], then Seller may terminate this Agreement by providing written notice to Buyer within thirty (30) days after [December 31, 2010].
(b)
In the event that Seller fails to achieve Commercial Operation by the Commercial Operation Milestone, Seller shall, as payment to Buyer of liquidated damages on account of such delay, be responsible for payment of Delay Damages to Buyer.  Delay Damages shall begin to accrue on the Day after the missed Commercial Operation Milestone and shall continue to accrue until the Commercial Operation Date. For each day that Delay Damages shall accrue, the amount of Delay Damages shall be equal to the amount of Development Period Security required to be posted under Section 8.01(a)(i) of this Agreement divided by [360]; provided, that the amount of Delay Damages shall not exceed the amount of Development Period Security required to be posted under Section 8.01(a)(i) of this Agreement. In the event that Seller’s delay in meeting the Commercial Operation Date is caused by a Force Majeure, the Commercial Operation Milestone shall be extended for the number of days that the delay is caused by Force Majeure up to a maximum of 180 days.
(c)
In the event Delay Damages are due and owing, Buyer shall have the right to draw upon the Development Period Security for the amount of Delay Damages that are due and owning.   

(d)
The Parties acknowledge and agree that it is difficult or impossible to determine with precision the amount of damages that would or might be incurred by Buyer as a result of the failure to achieve Commercial Operation by the Commercial Operation Milestone. It is understood and agreed to by the Parties that: (i) Buyer shall be damaged by the failure to achieve Commercial Operation by the Commercial Operation Milestone, (ii) it would be impracticable or extremely difficult to fix the actual damages resulting there from, (iii) any sums payable, in accordance with this Section 4.7 are in the nature of liquidated damages, not a penalty, and are fair and reasonable, and (iv) such payment represents a reasonable estimate of fair compensation for the losses that may reasonably be anticipated from such failure. 
Section 3.2   Construction Milestones.  In order to achieve the Commercial Operation Date by the Commercial Operation Milestone, Seller shall use all commercially reasonable efforts to meet the Construction Milestones set forth in Exhibit A to this WEPA.

Section 3.3   Site Report.  Seller shall conduct a Phase I environmental investigation of the Site and shall provide Buyer a copy of such report and confirmation from an environmental engineer that the Site has been inspected for Environmental Contamination and that the Site complies with all Applicable Laws relating to environmental or occupational health and safety matters and Hazardous Materials
Section 3.4     Permits.  Seller shall use commercially reasonable efforts to obtain, and shall pay for, all applicable environmental and other permits, licenses and approvals from any Governmental Authority required under applicable law for construction, ownership, operation and maintenance of the Wind Project (“Applicable Permits”).   
Section 3.5   Conditions to Commercial Operation.  Seller shall notify Buyer in writing when the Wind Project has achieved the Commercial Operation Date after the following conditions have been satisfied: 

(a) Seller has successfully completed that testing of at least ninety-five percent (95%) of the Turbines comprising the Wind Project shall have been installed, fully commissioned and shall be operational and in compliance with Applicable Permits, Seller’s operating agreements, Seller’s engineering, procurement and construction (“EPC”) agreement, and manufacturers’ warranties for the commencement of Commercial Operation;

(b) the Wind Project has achieved initial synchronization with the Transmission System, and has demonstrated the reliability of its communications systems and communications with Buyer; 

(c) Seller certifies that (i) Seller is in compliance with the Interconnection Agreement, and (ii) the Wind Project has operated at the Wind Project’s full output capacity or at a generation level acceptable to the Transmission Operator, without experiencing any abnormal or unsafe operating conditions on any interconnected system; 

(d) Seller has made all arrangements and executed all agreements required to deliver the Energy from the Wind Project to the Delivery Point in accordance with the provisions of this Agreement;

(e) Seller has made all necessary governmental filings and/or applications for Environment and Renewable Energy Credit accreditation, if any; and 
(f) Seller is not in default of its obligations under the Agreement.
Section 3.6   Test Energy.  Seller shall coordinate the production and delivery of Test Energy with Buyer, with such prior notice as Buyer may reasonably request.  Buyer shall cooperate with Seller to facilitate Seller’s testing of the Wind Project necessary to satisfy the Conditions set forth in Section 3.05, and shall accept delivery of all Test Energy produced by the Wind Project which has been installed and interconnected in accordance with the Interconnection Agreement.  Buyer shall purchase all Test Energy delivered to the Delivery Point at a payment rate of seventy five percent of the Energy Rate for a period not to exceed six (6) months beyond the Commercial Operation Milestone date..

ARTICLE 4 
SALE AND PURCHASE OF ENERGY
Section 4.1   Sale and Purchase.

(a) Commencing on the Commercial Operation Date and subject to the terms and conditions of this Agreement, Seller shall deliver to Buyer and Buyer shall purchase from Seller at the Delivery Point, all of the Renewable Energy delivered to Buyer pursuant to this Agreement. For the avoidance of doubt, except as otherwise expressly provided for herein, this Agreement shall not be construed to constitute a ‘take or pay’ contract and Buyer shall have no obligation to pay for any energy that has not actually been generated by the Wind Project, measured by the Meter(s), and delivered to Buyer at the Delivery Point.  Subject to the terms hereof, Buyer shall accept all Energy generated by the Wind Project, including Test Energy prior to Commercial Operation and Energy delivered after Commercial Operation at the applicable price set forth in Section 4.04.  
(b) This Agreement does not contemplate any sale of electric energy from Buyer to Seller. 

Section 4.2   Committed Energy.  Committed Energy is [___]megawatt hours (___________MWh) of  Energy delivered to Buyer in any Commercial Operation Year. [This is the annual amount of Energy bid in the proposal.]
Section 4.03  Guaranteed Minimum Output.
Seller guarantees for each Commercial Operation Year, commencing with the third Commercial Operation Year, that the Three-Year Rolling Average Output of the Facility shall be no less than eighty percent (80%) of the Committed Energy (“Guaranteed Minimum Output”) for such Commercial Operation Year.  For each MWh that the Three-Year Rolling Average Output for any such Commercial Operation Year is less than the Guaranteed Minimum Output (“Shortfall), Seller shall, as payment to Buyer of liquidated damages on account of such deficiency, pay to Buyer [$60.00/MWh]. In calculating whether there is a Shortfall and the amount of such Shortfall, if any, for purposes of determining Seller’s obligation to pay liquidated damages, the following shall be treated as Renewable Energy delivered to Buyer in calculation of the Three-Year Rolling Average Output: (a)  energy not produced by Seller or delivered to Buyer due to Buyer exercising its rights to curtail energy pursuant to Section 4.04, (b) energy not produced by Seller or delivered to Buyer due to an event affecting the transmission system, a Force Majeure event, or an Emergency, or (c) energy not produced by Seller or delivered to Buyer due a breach by Buyer of its obligations under this Agreement; provided, that such energy otherwise would have been produced by the Facility or delivered to Buyer.
Section 4.04  Buyer’s Right to Curtail Energy.  Buyer shall have the right to notify Seller, by telephonic communication, to curtail the delivery of Energy to Buyer from the Wind Project and to the Delivery Point, and Seller shall immediately comply with such notification.  Buyer may provide such notification for any reason and in its sole discretion.

Section 4.05  Energy Payment Rate.  Commencing on the Commercial Operation Date, Buyer shall pay Seller for Energy delivered to Buyer by Seller in a Commercial Operation Year for up to one hundred twenty percent (120%) of the Committed Energy, at a price equal to $ [$___/MWh (“Energy Payment Rate”).  For all Energy delivered by Seller to Buyer at the Delivery Point in a Commercial Operation Year in excess of one hundred twenty percent (120%) of the Committed Energy, Buyer shall pay Seller at a price equal to [seventy-five  percent (75%)] of the Energy Payment Rate.  For avoidance of doubt, and except as specifically provided for under Section 4.06 below, Buyer shall not be obligated to make any payment to Seller under this Article 4 for any energy which, regardless of reason or event of Force Majeure affecting either Party, 

(a) does not qualify as Energy, 

(b) is not measured by the Meter(s) installed pursuant to Section 5.02, as such measurement may be adjusted pursuant to Section 5.03, or 

(c) is not delivered to Buyer at the Delivery Point.

Section 4.06  Curtailment Energy Payment Rate.

(a)
If (i) delivery of Energy is curtailed by Buyer pursuant to Section 4.04, or (ii) Buyer elects to utilize non-firm transmission service(s) to deliver Energy from the Delivery Point to Buyer’s load and deliveries of Energy to Company are curtailed as a result of the curtailment of such non-firm transmission service(s) by the applicable transmission service provider, then

(i)
the Parties shall determine the quantity of Energy that would have been produced by the Turbines and delivered to the Delivery Point had its generation not been so curtailed (“Curtailment Energy”) and 

(ii)
Buyer shall pay to Seller for such Curtailment Energy (i) all amounts that Seller would have received from Buyer under this Agreement had production not been so curtailed, plus (ii) the amount of any associated Tax Benefits to which Seller would have been entitled but did not receive as a result, on a grossed-up basis.  

(b)
Wind data and Turbine availability during the affected hours shall be used to calculate any amounts due Seller under paragraph (a) above.  Information from the SCADA system installed on each turbine shall be used to collect data necessary to reasonably determine Turbine availability and the amount of Wind Project generation subject to any curtailment.   

(c)
Notwithstanding anything in this Article 4 to the contrary, and for avoidance of doubt, no payment shall be due Seller under paragraph (a) above for curtailments of delivery of Energy resulting from  

(i)
an Emergency, 

(ii)
any action taken by the Transmission Owner that it is entitled to take under the Interconnection Agreement, 

(iii)
any curtailment of firm transmission service by the applicable transmission service provider, arranged by either Party, to provide delivery of Energy to or from the Delivery Point, or 

(iv)
any notification from Buyer, pursuant to Section 4.04, requiring Seller to curtail deliveries of Energy if Seller has failed to maintain in full force and effect any permit, consent, license, approval, or authorization from any Governmental Authority required by law to construct and/or operate the Wind Project.

Section 4.07  Daily Operations and Check-out.

(a)
By 0800 hours Central Prevailing Time (“CPT”) each day after the  Commercial Operation Date, Seller shall provide to Buyer a non-binding hourly estimate of the Purchased Energy that is expected to be produced during the next day.  This estimate is to be sent to Buyer via electronic format and facsimile, to the attention of its Generation Dispatcher desk, at the facsimile number set forth in Section 9.01 hereof.

(b)
The Seller shall provide and maintain a SCADA quality four (4) second data, or better, transmission to the Transmission Owner of the Meter quantities at the Meter in addition to any other requirements as specified in the Interconnection Agreement.  
Section 4.08  Environmental Credits and Tax Credits.

(a)
The Parties acknowledge that existing and future legislation or regulation has created or may create value in the ownership, use or allocation of Environmental and Renewable Energy Credits.  To the full extent allowed by applicable law, Buyer shall own or be entitled to claim all Environmental and Renewable Energy Credits to the extent such credits may exist during the Term, and Seller shall transfer to Buyer all of Seller’s rights, title and interest in, to or under all Environmental and Renewable Energy Credits concurrently with Buyer’s purchase of the associated Renewable Energy, including the authority for Buyer to register, own, hold and manage such credits in Buyer’s own name and for Buyer’s account, including any rights associated with any Renewable Energy information or tracking system that may be established with regard to monitoring, tracking, certifying, or trading such credits.  Seller shall execute all such documents as Buyer may reasonably request to effect or confirm such transfer.  Seller shall also provide documentation as requested by Buyer to identify quantities of energy produced, generation or fuel type and such other information as Buyer may request, acting in its reasonable discretion, to track, identify, certify or trade any such Environmental and Renewable Energy Credits.

(b)
Seller shall be entitled to all Tax Credits and any credits that the Buyer is not entitled to receive pursuant to the provisions of Section 4.08(a).  Buyer acknowledges that Seller has the right to sell any credits to which it is entitled pursuant to this Section 4.07(b) to any Person other than Buyer, to the extent allowed by law, at any rate and upon any terms and conditions that Seller may determine in its sole discretion without liability to Buyer hereunder.  Buyer shall have no claim, right or interest in such credits or in any amount that Seller realized from the sale of such credits.

Section 4.09  Billing and Payment.
Billing and payment for Purchased Energy sold to and purchased by Buyer under this Agreement and any other amounts due and payable hereunder shall be as follows:

(a)
Commencing in the month following the initial production of Test Energy and continuing throughout the remainder of the Term, Seller shall submit to Buyer on or before the tenth (10th) day of each calendar month an invoice setting forth the Purchased Energy recorded for the preceding month, the corresponding unit price and the total amount due to be paid by Buyer for that Energy.  If the actual Purchased Energy amounts are not available by the contractual billing date, billing shall be made on an estimated basis, then corrected to actual totals on the following month's statement through separately stated adjustments.  Within twenty (20) days after receipt of each invoice (unless such day is not a Business Day, in which case such payment shall be due on the next succeeding Business Day), Buyer shall pay to Seller, by wire transfer of immediately available funds to an account specified in writing by Seller or by any other means agreed to by the Parties in writing from time to time, the amount set forth as due in such invoice, irrespective of any unresolved dispute with respect to the amount set forth as due in the invoice.

(b)
In the event that Buyer notifies Seller that Buyer in good faith disagrees with or disputes any information set forth in the invoice delivered by Seller to Buyer pursuant to Section 4.08(a), then (i) Buyer shall pay to Seller such amount as it concedes to be correct, and (ii) Buyer and Seller shall in good faith attempt to resolve the dispute as set forth in Section 13.11.  Notwithstanding anything to the contrary in this Agreement, in no event may Seller suspend the sale or delivery of Energy under this Agreement as a result of any such dispute.

(c)
Should Buyer fail to remit the full amount when due, interest on the unpaid portion shall accrue at the Late Payment Rate from the date such amount was due until paid.  If Buyer has overpaid amounts actually due, then within 30 days Seller shall remit to Buyer any refund plus interest calculated at the same interest rate from the date of such overpayment until refunded.

(d) Upon notice to the other Party, either Party has the right, at its sole expense and during normal working hours, to examine the records of the other as necessary to verify the accuracy of any statement, invoice charge, notice or computation made pursuant to the provisions of this Agreement.  If any such examination reveals any inaccuracy in any invoice or other statement, the necessary adjustments in such invoice or other statement and the payments thereof will be promptly made; provided, however, that no adjustment for any invoice, statement or payment will be made after the lapse of two years from the rendition thereof.  The provisions of this paragraph will survive the termination of this Agreement for a period of two years from the date of the termination of this Agreement.

(e) Statements or invoices shall be sent to Buyer by mail or facsimile to the address or facsimile number designated in Section 9.01.  Buyer may change the address or facsimile number by providing written notice to Seller.

Section 4.10  Title and Risk of Loss.
Title to and risk of loss with respect to Purchased Energy delivered to Buyer by Seller in accordance with this Agreement shall pass from Seller to Buyer when the same is delivered by Seller for the benefit of Buyer at the Delivery Point.  Until title passes, Seller shall be deemed in exclusive control of the same and shall be responsible for any damage or injury caused thereby.  After title to Purchased Energy passes, Buyer shall be deemed in exclusive control of such Purchased Energy and shall be responsible for any damage or injury caused thereby.

Section 4.11  Interconnection  and Transmission.

(a)
Seller shall be responsible for presenting to and receiving SPP’s approval of the Wind Project interconnection requirements and transmission facilities so that Seller can perform its Energy deliveries hereunder in accordance with applicable SPP requirements. 

(b)
Buyer shall be responsible for transmission service for Purchased Energy and for all associated costs from and after the Delivery Point.  Buyer shall be responsible for obtaining designation of the Wind Project as a network resource.
Section 4.12  Sales for Resale.  All Purchased Energy delivered to Buyer hereunder shall be sales for resale, with Buyer reselling such Purchased Energy.

Section 4.13
Increased Renewable Energy Payment Rate.  In the event that Buyer exercises the PTC Extension Right pursuant to Section 6.04 of this Agreement and obtains approval from the OCC within one hundred twenty days after an application is filed (or pursuant to an extended period with Seller’s written consent) to pay the Increased Renewable Energy Payment Rate, Buyer shall pay Seller the Increased Renewable Payment Rate of $__/MWh, but only to the extent that Seller does not qualify for federal Production Tax Credits due to the extent that the Existing PTC Law (Section 45 of the Internal Revenue Code of 1986, as amended, as in effect on the [Effective Date]) is not extended to apply to electricity produced by wind generating facilities placed in service before the Commercial Operation Milestone; provided, in the event that federal legislation is enacted such that the Wind Project qualifies for Federal Production Tax Credits but at a level or with a duration that is less than it would have under the Existing PTC Law, then the price shall be adjusted downward from the Increased Renewable Energy Rate to compensate for the full benefit to be received by Seller as a result of the Federal Production Tax Credits on an After-Tax Basis.
ARTICLE 5 
DELIVERY POINT, METERING AND MEASUREMENT
Section 5.1   Delivery Arrangements. 

(a) Interconnection Facilities.  Seller shall be responsible for negotiating, entering into, and performing the LGIA with the Interconnection Provider, and for the design, installation, ownership, operation, and maintenance of the Interconnection Facilities.

(b) Network Resource Designation.  Buyer shall use its commercially reasonable efforts to apply for and acquire Network Resource designation (including Network Resource Interconnection Service necessary for such designation) for the Wind Project under the SPP OATT for Renewable Energy from the Delivery Point to and over the Transmission System in an amount of capacity equal to [____] MW (the “Maximum Wind Project Capacity”).  Buyer shall file such application no later than [ten (10)] Business Days following the execution of this Agreement.  Buyer shall be responsible for the cost of securing Network Resource Interconnection Service, including all study costs associated with such request and any final upgrade costs identified in such transmission service studies and allocated by the Transmission Operator to Buyer.  Seller shall provide the Interconnection Provider and any applicable transmission owner’s written permission to release transmission study results to Buyer, and shall reasonably cooperate with Buyer to obtain the designation of the Wind Project as a Network Resource.  

(c) The Delivery Point shall be the Electric Interconnection Point at _________________________ substation, which shall be within the operational authority of the Transmission Operator and subject to the SPP OATT.  Seller shall be responsible for all interconnection, electric losses, transmission, and ancillary service arrangements and costs required to deliver the Renewable Energy and Test Energy from the Wind Project to the Delivery Point.  

(d) Buyer shall be responsible for all electric losses, transmission, ancillary service arrangements, and costs required to deliver the Renewable Energy and Test Energy from the Delivery Point to points beyond the Delivery Point.  

(e) If at any time during the Term, either Buyer or the entity owning the transmission facilities at the Delivery Point ceases to be a member of SPP or the facilities at the Delivery Point cease to be subject to the SPP OATT, then the parties shall cooperate in good faith to amend this Agreement in a manner to facilitate the delivery of the Renewable Energy from the Delivery Point to Buyer’s customers at the least possible cost to Buyer and Seller. 

Section 5.2   Meters.  

(a) All Meters used to measure the Renewable Energy made available to Buyer by Seller under this Agreement and to monitor and coordinate operation of the Wind Project shall be owned, installed, and maintained in accordance with the LGIA at no cost to Buyer under this Agreement.  Meters shall be installed at the Delivery Point.  Buyer shall provide Seller a reasonable opportunity to be present at any time any Meter is to be inspected and tested or adjusted in accordance with the LGIA.  

(b) Either Buyer or Seller may elect to install and maintain, at its own expense, backup metering devices (“Back-Up Metering”) in addition to the Meters, which installation and maintenance shall be performed in a manner acceptable to Buyer.  The installing Party, at its own expense, shall inspect and test Back-Up Metering upon installation and at least annually thereafter.  The installing Party shall provide the other Party with reasonable advance notice of, and permit a representative of such Party to witness and verify, such inspections and tests, provided, however, that such Party shall not unreasonably interfere with or disrupt the activities of the installing Party and shall comply with all applicable safety standards.  Upon request, the installing Party shall perform additional inspections or tests of Back-Up Metering and shall permit a qualified representative the other Party to inspect or witness the testing of Back-Up Metering, provided, however, that such other Party shall not unreasonably interfere with or disrupt the activities of the installing Party and shall comply with all applicable safety standards.  The actual expense of any such requested additional inspection or testing shall be borne by the Party requesting the test, unless, upon such inspection or testing, Back-Up Metering is found to register inaccurately by more than the allowable limits established in this Article, in which event the expense of the requested additional inspection or testing shall be borne by the installing Party.  If requested in writing, the installing Party shall provide copies of any inspection or testing reports to the requesting Party.  

(c) If any Meter, or Back-Up Metering, are found to be defective or inaccurate, they shall be adjusted, repaired, replaced, and/or recalibrated as near as practicable to a condition of zero error by the Party owning such defective or inaccurate device and at that Party’s expense.  

Section 5.3   Adjustment for Inaccurate Meters.  

(a) If an Meter, or Back-Up Metering, fails to register, or if the measurement made by an Meter, or Back-Up Metering, is found upon testing to be inaccurate by more than [one percent (1.0%)], an adjustment shall be made correcting all measurements by the inaccurate or defective Meter, or Back-Up Metering, for both the amount of the inaccuracy and the period of the inaccuracy, in the following manner: 

(b) In the event that the Meter is found to be defective or inaccurate, the Parties shall use Back-up Metering, if installed, to determine the amount of such inaccuracy, provided, however, that Back-Up Metering has been tested and maintained in accordance with the provisions of this Article.  If Back-Up Metering is installed on the low side of Seller’s step-up transformer, the Back-Up Metering data shall be adjusted for losses, if applicable.  In the event that Seller did not install Back-Up Metering, or Back-Up Metering is also found to be inaccurate by more than [one percent (1.0%)], the Parties shall estimate the amount of the necessary adjustment on the basis of deliveries of Renewable Energy from the Wind Project and to the Delivery Point during periods of similar operating conditions when the Meter was registering accurately.  The adjustment shall be made for the period during which inaccurate measurements were made.  

(c) In the event that the Parties cannot agree on the actual period during which the inaccurate measurements were made, the period during which the measurements are to be adjusted shall be the shorter of (i) the last one-half of the period from the last previous test of the Meter to the test that found the Meter to be defective or inaccurate, or (ii) the one hundred eighty (180) Days immediately preceding the test that found the Meter to be defective or inaccurate.  

(d) To the extent that the adjustment period covers a period of deliveries for which payment has already been made by Buyer, Buyer shall use the corrected measurements as determined in accordance with this Article to re-compute the amount due for the period of the inaccuracy and shall subtract the previous payments by Buyer for this period from such re-computed amount.  If the difference is a positive number, the difference shall be paid by Buyer to Seller; if the difference is a negative number, that difference shall be paid by Seller to Buyer, or if the Parties agree, may take the form of an offset to payments due Seller by Buyer.  Payment of such difference by the owing Party shall be made not later than thirty (30) Days after the owing Party receives notice of the amount due, unless otherwise agreed by the Parties.  

Section 5.4   Testing and Correction.

(a) The accuracy of each Meter shall be tested and verified by the owner of the Meter and the accuracy of any check Meter, if installed, shall be tested and verified by the Owner at least once every twelve (12) months.  Each Party grants the other Party the right of access to such Party’s Meters (with reasonable prior notice and at reasonable times) in order to test and verify the accuracy of such Party’s Meters’ measurements and recordings.  Such inspections and verifications shall be at the requesting Party’s sole expense.

(b) Each Party shall bear the cost of the testing of their respective Meter(s).

(c) Each Meter shall be accurate within a one-half of one percent (0.5%) variance.

(d) If either Party disputes a Meter’s accuracy or condition, the Party disputing the Meter’s accuracy shall notify the other Party in writing.  The Party receiving such notice shall, within fifteen (15) days after receiving such notice, advise the other Party in writing as to its position concerning the Meter’s accuracy and reasons for taking such position; 

(e) If the Parties are unable to resolve their disagreement through reasonable negotiations, then either Party may submit such dispute to an unaffiliated third-party certified meter testing Buyer mutually acceptable to the Parties to test the Meter.  Should the Meter be found to be registering within the permitted one-half of one percent (0.5%) variance, the disputing Party shall bear the cost of inspection; otherwise, the cost shall be borne by the owner of the Meter.

(f) Any repair or replacement shall be made at the expense of the Party that owns the Meter as soon as practicable, based on the third-party testing company’s report.  If, upon testing, any Meter is found to be accurate or to be in error by not more than the permitted one-half of one percent (0.5%) variance, previous recordings of such Meter shall be considered accurate in computing deliveries hereunder, but if in error, such Meter shall be promptly adjusted to record correctly.

(g) If, upon testing, any Meter shall be found to be in error by an amount exceeding the permitted one-half of one percent (0.5%) variance, then such Meter shall be promptly adjusted to record properly and any previous recordings by such Meter shall be adjusted in accordance with Section 5.03; and 

(h) If, upon testing, any of the Meters used to determine the amount of Purchased Energy is found to be in error by more than the permitted one-half of one percent (0.5%) variance, the payments for Purchased Energy made since the previous test of such Meter shall be adjusted to reflect the corrected measurements determined pursuant to Section 5.03.  If the difference of the payments actually made by Buyer minus the adjusted payment is a positive number, Seller shall credit the difference to Buyer on the next invoice issued by Seller.  If the difference is a negative number, Buyer shall pay the difference to Seller.  In either case, the Party paying or crediting such difference shall also pay or credit, as applicable, interest at the Late Payment Rate from the last date on which such Meter was tested and found to be accurate (but not to exceed six (6) months prior to the testing date) to the date that such Meter is adjusted to record properly and such payment or credit (including such interest) shall be made within thirty (30) days of receipt of a corrected billing statement.

Section 5.5   Maintenance and Records.
Either Party shall have the right to be present whenever the other Party reads, cleans, changes, repairs, inspects, tests, calibrates, or adjusts any equipment used in measuring or checking the measurement of the amount of Energy delivered to the Delivery Point.  Either Party shall give at least forty-eight (48) hours’ notice to the other Party in advance of taking any such actions.  The records from the measuring equipment shall remain the property of the owner of the meter(s), but, upon request, either Party shall submit to the other Party its records and charts, together with calculations there from, for inspection, verification and copying, subject to return within ten (10) days after receipt thereof.  Each Party agrees to retain such records for a period of two (2) years; thereafter such records shall be provided to Buyer for retention as historical records.
ARTICLE 6 
TERM
Section 6.1   Term and Renewal Term.
(a) Term:
This Agreement shall become effective upon approval by the Oklahoma Corporation Commission and continue until the date that is twenty (20) years following the Commercial Operation Date (the “Initial Term”). 
(b) [Renewal Term:
Buyer shall have the right, but not the obligation, exercisable upon notice to Seller delivered not later than one year prior to the expiration of the Initial Term, to extend the period that this Agreement shall remain in effect for an additional five (5) years from and including the date that is twenty (20) years following the Commercial Operation Date to and including the date that is twenty five (25) years following the Commercial Operation Date (the “Renewal Term” and, together with the Initial Term, the “Term”), subject to earlier termination of this Agreement in accordance with its terms; provided, the Energy Payment Rate during the Renewal Term shall be equal to $/__/MWh or a fixed price formula.] 
Section 6.2   Conditions Precedent. 

(a) Seller Conditions Precedent.
Notwithstanding any provisions of this WEPA to the contrary, (i) the obligations of Seller under this WEPA, except its obligations under any of Sections 13.02 – 05, Sections 13.07 – 09, Sections 13.11 – 12, and Sections 13.15 – 17, shall be subject to the satisfaction of the conditions precedent set forth in this Section 6.02(a) by the date specified in said Section 6.02(a) (unless waived by Seller in writing or deemed waived as provided below in this Section 6.02(i) and (ii) the obligations of Seller under this WEPA, except its obligations under any of Section 2.01, Section 6.02(c), Section 13.01, Section 13.11, Article 10 and Article 11, shall be subject to the satisfaction of the condition precedent set forth in Section 6.02(a)(ii) by the date set forth in Section 6.02(a)(ii) (unless waived by Seller in writing or deemed waived as provided below in this Section 5.02(a):
(i) The [sole member and manager] of Seller shall have approved the execution, delivery and performance of this Agreement by Seller (which approval may be granted or withheld in the sole discretion of the [sole member and manager] of Seller), on or before [date].  If the condition precedent set forth in the preceding sentence shall not have been satisfied on or before [date], Seller may (but shall not be obligated to terminate this WEPA by furnishing notice to Buyer of termination pursuant to this Section 6.02(a)(ii) on or before [date], and upon such termination this WEPA shall be deemed void ab initio and of no force or effect, except for the obligations of each Party under any of Sections 13.02 – 05, Sections 13.07 – 09, Sections 13.11 – 12 and Sections 13.15 – 17, which shall survive such termination and remain in full force and effect.
(ii) Seller shall have received market-based rate authority from FERC to sell Renewable Energy to Buyer pursuant to the terms of this WEPA on or before the CP Satisfaction Date.  If the condition precedent set forth in the preceding sentence shall not have been satisfied, other than as a result of a breach by Seller in any material respect of its obligations under Section 6.02(c), Seller may (but shall not be obligated to) terminate this WEPA by furnishing notice to Buyer of termination pursuant to this [Section 6.02(a)(ii) on or before the next Business Day following the CP Satisfaction Date, and upon such termination this WEPA and all obligations of each Party hereunder shall terminate except (x) any obligations of either Party hereunder that have been incurred prior to such termination and (y) the obligations of each Party under any of Section 2.01, Section 6.02(c), Section 13.01, Section 13.11, Article 10, and Article 11, which shall survive such termination and remain in full force and effect.

Absent either such notice of termination by Seller pursuant to Section 6.02(a)(i) or Section 6.02(a)(ii) on or before the applicable date, the conditions specified in this Section 6.02 shall be deemed waived and this WEPA shall remain in full force and effect thereafter.  

(b) Buyer Conditions Precedent.  Notwithstanding any provisions of this WEPA to the contrary, (i) the obligations of Buyer under this WEPA, except its obligations under any of Sections 13.02 – 05, Sections 13.07 – 09, Section 13.11, Section 13.12 and Sections 13.15 – 17 shall be subject to the satisfaction of the condition precedent set forth in Section 6.02(b) by the date specified in Section 6.02(b)(i) (unless waived by Buyer in writing or deemed waived as provided below in this Section 6.02(b) and (ii) the obligations of Buyer under this WEPA, except its obligations under any of Section 2.01, Section 6.02(c), Section 13.01, Section 13.11, Article 10 and Article 11, shall be subject to the satisfaction of the condition precedent set forth in Section 6.02(b)(ii) by the date set forth in Section 6.02(b)(ii) (unless waived by Buyer in writing or deemed waived as provided below in this Section 6.02(b):
(i) The board of directors of Buyer shall have approved the execution, delivery and performance of this Agreement by Buyer (which approval may be granted or withheld in the sole discretion of the board of directors of Buyer), on or before [date].  If the condition precedent set forth in the preceding sentence shall not have been satisfied on or before [date], Seller may (but shall not be obligated to terminate this WEPA by furnishing notice to Buyer of termination pursuant to this Section 6.02(b)(ii) on or before [date], and upon such termination this WEPA shall be deemed void ab initio and of no force or effect, except for the obligations of each Party under any of Section 2.01, Section 6.02(c), Section 13.01, Section 13.11, Article 10 and Article 11, which shall survive such termination and remain in full force and effect.
(ii) On or before the CP Satisfaction Date, the Corporation Commission shall have approved this WEPA without reservations or conditions and authorized Buyer to fully recover all costs incurred by Buyer to receive, accept and deliver Renewable Energy to its customers (through base rates or such other rates or charges as may be applied pursuant to a rider or otherwise, provided that the provisions for full recovery of all such costs are acceptable to Buyer in its sole discretion).  If the condition precedent set forth in the preceding sentence shall not have been satisfied as a result of the approval by the Corporation Commission, on or before the CP Satisfaction Date, of the WEPA subject to any reservations or conditions, Buyer shall have the right to elect, in its sole discretion, to either accept or reject all such conditions and reservations by notice to Seller of Buyer ‘s election on or before the date that is thirty (30) Days after the date of the Corporation Commission’s approval, the CP Satisfaction Date shall be extended, to the extent it would otherwise occur earlier, to the date that is thirty (30) Days after the date of the Corporation Commission’s approval to permit Buyer to exercise such election and (x) if (and only if) Buyer furnishes notice to Seller of Buyer’s acceptance of all such conditions and reservations on or before the date that is thirty (30) Days after the date of the Corporation Commission’s approval, the condition precedent set forth in the preceding sentence of this Section 6.02(b)(ii) shall thereupon be deemed satisfied or (y) if Buyer either furnishes notice to Seller of Buyer’s rejection of any or all of such conditions and reservations, or otherwise fails to furnish notice to Seller of Buyer’s acceptance of all such conditions and reservations, on or before the date that is thirty (30) Days after the date of the Corporation Commission’s approval, the condition precedent set forth in the preceding sentence of this Section 6.02(b)(ii) shall thereupon be deemed not to have been satisfied and this WEPA shall be deemed terminated.  If the Corporation Commission fails to grant its approval and authorization as described in the first sentence of this Section 6.02(b)(ii) on or before the CP Satisfaction Date, either Party may (but shall not be obligated to) terminate this WEPA by furnishing notice to the opposite Party of termination pursuant to this Section 6.02(b)(ii) on or before the next Business Day following the CP Satisfaction Date, provided that, if such failure was the result of a breach by either party of its obligations under Section 6.02(c), such Party shall not be entitled to terminate this WEPA pursuant to this Section 6.02(b)(ii).  If the condition precedent set forth in the preceding sentence shall not have been satisfied, other than as a result of a breach by Buyer in any material respect of its obligations under Section 6.02(c), Buyer may (but shall not be obligated to) terminate this WEPA by furnishing notice to Seller of termination pursuant to this Section 6.02(b)(ii) on or before the next Business Day following the CP Satisfaction Date.  Upon such termination pursuant to this Section 6.02(b)(ii) this WEPA and all obligations of each Party hereunder shall terminate except (x) any obligations of either Party hereunder that have been incurred prior to such termination and (y) the obligations of each Party under any of Section 2.01, Section 602(c), Section 13.01, Section 13.11, Article 10 and Article 11, which shall survive such termination and remain in full force and effect.  

Absent either such notice of termination by Buyer pursuant to Section 6.02(b)(i) or such notice of termination by either Party or deemed termination pursuant to Section 6.02(b)(ii) on or before the applicable date, the conditions specified in this Section 6.02(b) shall be deemed waived and this WEPA shall remain in full force and effect thereafter.  

(c) Regulatory Approvals.  

(i) Seller shall use its commercially reasonable efforts to obtain the market-based rate authority from FERC described in Section 6.02(a)(ii), and to thereby cause the condition precedent set forth in Section 6.02(a)(ii) to be satisfied, as promptly as practicable and in any event on or before the CP Satisfaction Date, and Seller shall promptly provide notice to Buyer of Seller’s receipt of the grant or denial by FERC of such authority.  

(ii) Buyer shall use its commercially reasonable efforts to obtain the approval and authorization by the Corporation Commission described in Section 6.02(b)(ii), and to thereby cause the condition precedent set forth in Section 6.02(b)(ii) to be satisfied, as promptly as practicable and in any event on or before the CP Satisfaction Date, and Buyer shall promptly provide notice to Seller of Buyer’s receipt of the grant or denial by the Corporation Commission of such approval and authorization.  As part of its efforts pursuant to the preceding sentence, Buyer shall submit an application requesting such approval and authorization from the Corporation Commission within a reasonable period of time after the Effective Date.  

(iii) Each Party shall promptly and with all due diligence take any and all actions necessary or otherwise appropriate to support the other Party, as reasonably requested by the other Party and at the requesting Party’s expense, in its efforts pursuant to this Section 6.02(c) to obtain, in the case of Seller, the market-based rate authority from FERC described in Section 6.02(a)(ii) and, in the case of Buyer, the approval and authorization by the Corporation Commission described in Section 6.02(b)(ii).

Section 6.3   Termination. 

(a) This Agreement may be terminated prior to the expiration of the Term by Seller, if Buyer fails to designate the Wind Project as a network resource and submit documentation thereof to Seller within fifteen (15) days after the date of execution of this Agreement;

(b) Upon the occurrence of an Event of Default which has not been cured within the applicable cure period, the non-defaulting Party shall have the right to declare a date, which shall be between fifteen (15) and thirty (30) Days after the notice thereof, upon which this Agreement shall terminate.  Neither Party shall have the right to terminate this Agreement except as provided for upon the occurrence of an Event of Default as described above or as otherwise may be explicitly provided for in this Agreement.  Upon the termination of this Agreement under this Section 6.03, the non-defaulting Party shall be entitled to receive from the defaulting Party, subject to the limitation on damages set forth in Section 7.06, all of the actual damages incurred by the non-defaulting Party in connection with such termination, including, in the case of a termination by Buyer based on an Event of Default of Seller, the present value of the positive difference, if any, between the market price for the Renewable Energy (and associated Environmental and Renewable Energy Credits) for the then remaining Term and the amount Buyer would have paid hereunder during the then remaining Term for Renewable Energy (and associated Environmental and Renewable Energy Credits) at the Renewable Energy Payment Rate (as determined in a commercially reasonable manner by an independent third party).  

(c) In the event of termination pursuant to this Section 6.03, the Parties shall be released and discharged from any obligations arising or accruing hereunder from and after the date of such termination except for payment of any monies due and shall not incur any additional obligation to each other as a result of such termination except as provided in Section 7.05 hereof.

Section 6.04.  Extension of Federal Production Tax Credit.  If the Existing PTC Law is not extended on or by [December 31, 2009] (the “Federal PTC Extension Trigger Date”) to allow wind energy facilities with an in-service date of on or before [December 31, 2010] (the “Federal PTCs Extension In-Service Date”)] to receive federal Production Tax Credits in an amount and for a duration similar to that under the Existing PTC Law, then (i) Seller may terminate this Agreement by providing written notice of termination to Buyer within fifteen (15) days after the Seller Federal PTC Trigger Date; provided, if Seller exercises such right by providing written notice of termination to Buyer, Buyer, may, by written notice to Seller provided within fifteen (15) days of receipt of such notice from Seller, keep the Agreement in effect, despite Seller’s notice of termination, by agreeing to pay Seller the Increased Renewable Energy Payment Rate, subject to receipt from the OCC within the time set out in Section 4.12 of approval to pay the Increased Renewable Energy Payment Rate, satisfactory to Buyer, in its sole judgment.  If such approval is not received within the time frame established in Section 4.12, Seller may terminate this Agreement by providing written notice to Buyer within 30 days following the end of such period.
ARTICLE 7 
EVENTS OF DEFAULT AND REMEDIES
Section 7.1   Events of Default of Seller.  
(a) Any of the following shall constitute an Event of Default of Seller upon its occurrence and no cure period shall be applicable:
(i) Seller’s dissolution or liquidation;

(ii) Seller’s assignment of this Agreement or any of its rights hereunder for the benefit of creditors (except for an assignment to the Lender as security under the Financing Documents as permitted by this Agreement);

(iii) Seller’s filing of a petition in voluntary bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency act of any state, or Seller voluntarily taking advantage of any such law or act by answer or otherwise; 

(iv) The sale by Seller to a third party, or diversion by Seller for any use, of energy committed to Buyer by Seller other than in mitigation of damages for any breach by Buyer of this Agreement;  and/or 

(v) Seller's actual fraud, waste, tampering with Buyer-owned facilities or other material intentional misrepresentation or misconduct in connection with this Agreement or the operation of the Wind Project.

(b) Any of the following shall constitute an Event of Default of Seller upon its occurrence but shall be subject to cure within thirty (30) Days after the date of written notice from Buyer to Seller and the Lender:

(i) Seller’s failure to meet any of the Construction Milestone(s), except the Commercial Operation Milestone;

(ii) Seller’s failure to establish and maintain the Development Security or Delivery Term Security in accordance with Article 8;  

(iii) Seller’s Abandonment of construction or operation of the Wind Project or the Turbines;

(iv) Seller’s failure to maintain in effect any agreements required to deliver energy to the Delivery Point pursuant to Section 4.01, including the Interconnection Agreement;

(v) Seller’s failure to make any payment due to Buyer under or in connection with this Agreement; and/or

(vi) Seller’s failure to comply with any other material obligation under this Agreement, which would result in a material adverse impact on Buyer.

(c) Seller’s failure to meet the Commercial Operation Milestone shall constitute an Event of Default of Seller upon its occurrence but shall be subject to cure within [one hundred eighty (180)] Days after the date of written notice from Buyer to Seller and the Lender as provided for in Section 9.1; provided, however, that Seller shall have an additional [one hundred eighty (180)] Day period to achieve the Commercial Operation Date, provided that, on or before the expiration of the initial [one hundred eighty (180)] Day period, an independent engineer, mutually agreed to by the Parties, retained by Company and paid for by Seller, provides a written opinion to Company stating that Seller’s plan for achieving the Commercial Operation Date is reasonably achievable within such additional [one hundred eighty (180)] Day cure period.  This provision would allow for a total cure period of [three hundred sixty (360)] Days if all conditions of this paragraph are met.  Subject to the limitation on damages set forth in Section 7.06, Delay Damages under Section 3.01 shall continue accruing until the Commercial Operation Date is achieved, or this Agreement is terminated. 

(d) Any of the following shall constitute an Event of Default of Seller upon its occurrence but shall be subject to cure within sixty (60) Days after the date of written notice from Buyer to Seller and the Lender:

(i) Seller’s assignment of this Agreement, or any change of control of Seller, or Seller’s sale or transfer of its interest, or any part thereof, in the Wind Project, except as permitted in accordance with Section 13.01; 

(ii) Any representation or warranty made by Seller in this Agreement shall prove to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to result in a material adverse impact on Buyer; and/or

(iii) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Seller as debtor or its parent or any other Affiliate that could materially impact Seller’s ability to perform its obligations hereunder; provided, however, that Seller does not obtain a stay or dismissal of the filing within the cure period.

Section 7.2   Lender’s Right to Cure Default of Seller.  Seller shall provide Buyer with a notice identifying the Lender and providing appropriate contact information for the Lender.  Following receipt of such notice, Buyer shall provide notice of any Event of Default of Seller to the Lender, and Buyer will accept a cure to an Event of Default of Seller performed by the Lender, so long as the cure is accomplished within the applicable cure period set forth in this Agreement. 

Section 7.3   Events of Default of Buyer.

(a) Any of the following shall constitute an Event of Default of Buyer upon its occurrence and no cure period shall be applicable:

(i) Buyer’s dissolution or liquidation provided that division of Buyer into multiple entities shall not constitute dissolution or liquidation;

(ii) Buyer’s assignment of this Agreement or any of its rights hereunder for the benefit of creditors; and/or

(iii) Buyer’s filing of a voluntary petition in bankruptcy or insolvency or for reorganization or arrangement under the bankruptcy laws of the United States or under any insolvency act of any State, or Buyer voluntarily taking advantage of any such law or act by answer or otherwise.

(b) Any of the following shall constitute an Event of Default of Buyer upon its occurrence but shall be subject to cure within thirty (30) Days after the date of written notice from Seller to Buyer:

(i) Buyer’s failure to make any payment due hereunder (subject to Buyer’s rights with respect to disputed payments under Section 13.11 and net of outstanding damages and any other rights of offset that Buyer may have pursuant to this Agreement); and/or

(ii) Buyer’s failure to comply with any other material obligation under this Agreement, which would result in a material adverse impact on Seller. 

(c) Any of the following shall constitute an Event of Default of Buyer upon its occurrence but shall be subject to cure within sixty (60) Days after the date of written notice from Seller to Buyer:

(i) The filing of an involuntary case in bankruptcy or any proceeding under any other insolvency law against Buyer that could materially impact Buyer’s ability to perform its obligations hereunder; provided, however, that Buyer does not obtain a stay or dismissal of the filing within the cure period; 

(ii) Buyer’s assignment of this Agreement, except as permitted in accordance with Section 13.01; and/or

(iii) Any representation or warranty made by Buyer in this Agreement shall prove to have been false or misleading in any material respect when made or ceases to remain true during the Term if such cessation would reasonably be expected to result in a material adverse impact on Seller.

Section 7.4   Damages Prior to Termination.  Upon the occurrence of an Event of Default, and subject in each case to the limitation on damages set forth in Section 7.06, the non-defaulting Party shall have the right to collect damages accruing prior to the termination of this Agreement from the defaulting Party as set forth below, and the payment of any such damages accruing prior to the cure of an Event of Default shall constitute a part of the cure.

(a) Actual Damages.  For all claims, causes of action and damages, including damages arising from an Event of Default, the Parties shall be entitled to the recovery of actual damages to the extent allowed by law, unless otherwise limited by this Agreement.  Neither the enumeration of Events of Default in Sections 7.01 and 7.03 nor the termination of the Agreement by a non-defaulting Party pursuant to Section 7.05 shall limit the right of a non-defaulting Party to rights and remedies available at law, including, but not limited to, claims for breach of contract or failure to perform by the other Party and for direct damages incurred by the non-defaulting Party as a result of termination of the Agreement.
(b) Compensatory Damages.
Notwithstanding the provisions of Sections 7.06 and 7.11, in the event that Buyer fails to purchase or accept delivery of Renewable Energy at the Delivery Point for any reason other than curtailments allowed pursuant to this Agreement, Seller’s failure to perform under this Agreement, or a Force Majeure event, Seller shall be entitled to seek damages equivalent to: 

(i) the product of (1) the quantity of Renewable Energy in MWh that OG&E has failed to purchase or accept delivery of and (2) the Renewable Energy Payment Rate; plus 

(ii) PTCs associated with the Lost Production, if there is any Lost Production (provided that the Renewable Energy has not been produced and could not reasonable\y have bee produced by Seller); less
(iii) the sum of the resale price, if any, received by Seller in respect of (1) the applicable quantity of Renewable Energy less reasonable costs of affecting such resale, including transmission charges, and (2) any associated Environmental and Renewable Energy Credits less reasonable costs, if any, of affecting such resale.
Section 7.5   Termination.  Upon the occurrence of an Event of Default which has not been cured within the applicable cure period, the non-defaulting Party shall have the right to declare a date, which shall be between fifteen (15) and thirty (30) Days after the notice thereof, upon which this Agreement shall terminate.  Neither Party shall have the right to terminate this Agreement except as provided for upon the occurrence of an Event of Default as described above or as otherwise may be explicitly provided for in this Agreement.  Upon the termination of this Agreement under this Section 7.05, the non-defaulting Party shall be entitled to receive from the defaulting Party, subject to the limitation on damages set forth in Section 7.06, all of the damages incurred by the non-defaulting Party in connection with such termination including, if Seller is the defaulting Party, the value of all future Replacement Energy Costs for the then remaining Term.

Section 7.6   Limitation on Damages.  Except as otherwise provided in this Section 7.06, (i) Seller’s aggregate financial liability to Buyer for damages in any calendar year shall not exceed an amount equal to the product of (x) [$10,000] multiplied by the Maximum Wind Project Capacity and (ii) Seller’s aggregate total financial liability for damages shall not exceed an amount equal to the product of (a) [$40,000] multiplied by the Maximum Wind Project Capacity.  If at any time during the Term, Buyer incurs damages in excess of the limitations set forth above which Seller does not agree to pay when billed by Buyer in accordance with Section 7.11, Buyer shall have the right to declare a termination of this Agreement under Section 7.05.  The limitations on damages set forth in this paragraph shall not apply to damages arising out of any of the following events:

(a) Seller’s failure or inability to use commercially reasonable efforts to develop and construct the Wind Project and achieve the Commercial Operation Date on or by the Commercial Operation Date, as it may be extended pursuant to this Agreement;

(b) The construction of the Wind Project by Seller within two years following the earlier of (i) the termination of the Agreement by Buyer due to Seller’s default or (ii) the Commercial Operation Milestone;

(c) actual fraud, waste, tampering with Buyer-owned facilities or other material intentional misrepresentation or misconduct sanctioned by, or at the direction of, Seller in connection with this Agreement or the operation of the Wind Project;

(d) the sale by Seller to a third party, or diversion by Seller for any use, of capacity or Energy committed to Buyer under this Agreement;

(e) Seller’s failure to apply any insurance proceeds to reconstruction of the Wind Project following a casualty;

(f) any claim for indemnification under Article 11; or
(g) any Environmental Contamination caused by Seller. 
Section 7.7   Operation by Buyer Following Event of Default of Seller.

(a) Prior to any termination of this Agreement due to an Event of Default of Seller, Buyer shall have the right, but not the obligation, to possess, assume control of, and operate the Wind Project as agent for Seller (in accordance with Seller’s rights, obligations, and interest under this Agreement) during the period provided for herein.  Seller shall not grant any person, other than the Lender, a right to possess, assume control of, and operate the Wind Project that is equal to or superior to Buyer’s right under this Section 7.07.

(b) Buyer shall give Seller and the Lender ten (10) Days notice in advance of the contemplated exercise of Buyer’s rights under this Section 7.07.  Upon such notice, Seller shall collect and have available at a convenient, central location at the Wind Project all documents, contracts, books, manuals, reports, and records required to construct, operate, and maintain the Wind Project in accordance with Good Utility Practice.  Upon such notice, Buyer, its employees, contractors, or designated third parties shall have the unrestricted right to enter the Site and the Wind Project for the purpose of constructing and/or operating the Wind Project.  Seller hereby irrevocably appoints Buyer as Seller’s attorney-in-fact for the exclusive purpose of executing such documents and taking such other actions as Buyer may reasonably deem necessary or appropriate to exercise Buyer’s step-in rights under this Section 7.07.

(c) Buyer shall be entitled to immediately draw upon the Security to cover any expenses incurred by Buyer in exercising its rights under this Section 7.07.

(d) During any period that Buyer is in possession of and constructing and/or operating the Wind Project pursuant to this Section 7.07, Buyer shall perform and comply with all of the obligations of Seller under this Agreement and shall use the proceeds from the sale of Energy generated by the Turbines to first, reimburse Buyer for any and all expenses reasonably incurred by Buyer (including a return on capital for capital investments made by Buyer at Buyer’s authorized return on equity most recently determined by the OCC) in taking possession of and operating the Wind Project, and to second, remit any remaining proceeds to Seller.

(e) During any period that Buyer is in possession of and operating the Wind Project, Seller shall retain legal title to and ownership of the Wind Project and Buyer shall assume possession, operation, and control solely as agent for Seller.

(i) In the event that Buyer is in possession and control of the Wind Project for an interim period, Seller may resume operation and Buyer shall relinquish its right to operate when Seller demonstrates to Buyer’s reasonable satisfaction that it will remove those grounds that originally gave rise to Buyer’s right to operate the Wind Project, as provided above, in that Seller (i) will resume operation of the Wind Project in accordance with the provisions of this Agreement, and (ii) has cured any Events of Default of Seller which allowed Buyer to exercise its rights under this Section 7.7 (or, if the Event of Default is of such a nature that it cannot be cured by Seller without possession of the Wind Project, reasonable assurance that Seller will cure such Event of Default promptly following resumption of possession). 

(ii) In the event that Buyer is in possession and control of the Wind Project for an interim period, the Lender, or any nominee or transferee thereof, may foreclose and take possession of and operate the Wind Project and Buyer shall relinquish its right to operate when the Lender or any nominee or transferee thereof, requests such relinquishment.

(f) Buyer’s exercise of its rights hereunder to possess and operate the Wind Project shall not be deemed an assumption by Buyer of any liability attributable to Seller.  If at any time after exercising its rights to take possession of and operate the Wind Project Buyer elects to return such possession and operation to Seller, Buyer shall provide Seller with at least fifteen (15) Days advance notice of the date Buyer intends to return such possession and operation, and upon receipt of such notice Seller shall take all measures necessary to resume possession and operation of the Wind Project on such date.

(g) In the event Buyer assumes operation of the Wind Project under this Section 7.07, Buyer shall operate the Wind Project in conformance with Good Utility Practice. 

Section 7.8   Specific Performance.  In addition to the other remedies specified in this Article 7, in the event that any Event of Default of Seller is not cured within the applicable cure period set forth herein, Buyer may elect to treat this Agreement as being in full force and effect and Buyer shall have the right to specific performance.  If the breach by Seller arises from a failure by third party operating the Wind Project pursuant to an operating agreement entered into with Seller, and Seller fails or refuses to enforce its rights under the operating agreement which would result in the cure, or partial cure, of the Event of Default, Buyer’s right to specific performance shall include the right to obtain an order compelling Seller to enforce its rights under the operating agreement.  

Section 7.9   Remedies Cumulative.  Subject to the exclusivity of Delay Damages provided in Section 7.04(a) and the limitations on damages set forth in Section 7.06, each right or remedy of the Parties provided for in this Agreement shall be cumulative of and shall be in addition to every other right or remedy provided for in this Agreement, and the exercise, or the beginning of the exercise, by a Party of any one or more or the rights or remedies provided for herein shall not preclude the simultaneous or later exercise by such Party of any or all other rights or remedies provided for herein.

Section 7.10   Waiver and Exclusion of Other Damages.  The Parties confirm that the express remedies and measures of damages provided in this Agreement satisfy the essential purposes hereof.  If no remedy or measure of damages is expressly herein provided, the obligor’s liability shall be limited to direct, actual damages only.  Neither Party shall be liable to the other Party for consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages by statute, in tort or contract (except to the extent expressly provided herein); provided, that if either Party is held liable to a third party for such damages and the Party held liable for such damages is entitled to indemnification therefor from the other Party hereto, the indemnifying Party shall be liable for, and obligated to reimburse the indemnified Party for, such damages.  To the extent any damages required to be paid hereunder are liquidated, the Parties acknowledge that the damages are difficult or impossible to determine, that otherwise obtaining an adequate remedy is inconvenient, and that the liquidated damages constitute a reasonable approximation of the harm or loss.

Section 7.11   Payment of Amounts Due to Buyer.  Without limiting any other provisions of this Article 7 and at any time before or after termination of this Agreement, Buyer may send Seller an invoice for such damages (including Delay Damages) or other amounts as are due to Buyer at such time from Seller under this Agreement and such invoice shall be payable in the manner, and in accordance with the applicable provisions, set forth in Section 4.09, including the provision for late payment charges.   Buyer may withdraw funds from the Security as needed to provide payment for such invoice if the invoice is not paid by Seller on or before the tenth (10th) Business Day following the invoice due date.

Section 7.12   Duty to Mitigate.  Each Party agrees that it has a duty to mitigate damages and covenants that it will use commercially reasonable efforts to minimize any damages it may incur as a result of the other Party’s performance or non-performance of the Agreement.

ARTICLE 8 
SECURITY FOR PERFORMANCE
Section 8.1   Financial Support Obligations.

(a)
Seller shall be required to establish collateral in favor of Buyer by providing Buyer with a Letter of Credit from a Qualified Issuer, as defined in Section 8.01(c)(ii), below, to secure Seller’s obligations under this Agreement in the period between the Effective Date and the Commercial Operation Date (the “Development Period Security”).  

(i) The Development Period Security to be provided within five Business Days following the Effective Date pursuant to this Section 8.01(a) shall be in an amount equal to the product of (x) [$10,000] multiplied by (y) the Maximum Wind Project Capacity (expressed in megawatts) and shall be maintained in full force and effect by Seller until its expiry pursuant to the terms hereof.  By not later than fifteen (15) days after satisfaction or waiver of the OG&E CP Satisfaction Date, the amount of the Development Period Security shall be increased to equal the sum of (i) the product of (x) $20,000] multiplied by (y) the Maximum Wind Project Capacity (expressed in megawatts).

(ii) Buyer shall be entitled to draw upon the Development Period Security posted by Seller for Delay Damages until such time as the Development Period Security is exhausted.  Buyer shall also be entitled to draw upon the undrawn amount of the Development Period Security (a) as liquidated damages in the event OG&E terminates this Agreement due to Seller’s Even of Default under Section 7.01(c) of this Agreement or (b) for any damages arising from any other Seller Event of Default for which OG&E has the right to terminate this Agreement.  Buyer shall have the right to terminate the Agreement and retain the initial installment of the Development Period Security as liquidated damages if Seller fails to provide the increased amount of Development Period Security within fifteen (15) days after satisfaction or waiver of the OG&E CP Satisfaction Date.  

(iii) Within ten (10) Business Days following the Commercial Operation Date, Buyer will return the remainder of the Development Period Security to Seller (after satisfaction of any amounts then due with respect to the Development Period Security under the Agreement).  In the event that any of the following events occur, Buyer shall return the Development Period Security within ten (10) Business Days following such event:

(a) Termination of this Agreement by Seller pursuant to Section 6.02
(a), 6.03(a) or 6.04;
(b) Buyer termination of this Agreement pursuant to Section 6.02(b); or 

(c) Buyer or Seller termination of this Agreement pursuant to Section 7.05.

(b)
Within five (5) Business Days following the Commercial Operation Date, Seller shall provide the Delivery Term Security, and thereafter maintain at all times during the Term of this Agreement, such Delivery Term Security in an amount equal to (x) [$40,000] multiplied by (y) the Maximum Wind Project Capacity (expressed in megawatts) [$ ____] (“Delivery Term Security”) to support Seller’s obligations under this Agreement.  Seller shall replenish the Delivery Term Security to the required level within five (5) Business Days after any draw thereon by Buyer.  In addition to any other remedy available to it, Buyer may draw on the Security to recover amounts due Buyer pursuant to this Agreement, including without limitation, amounts due for any damages or indemnification payments owed by Seller hereunder.

(c)
The Delivery Term Security shall be maintained at Seller’s expense in the form of either:
(i) A guaranty, in form and substance reasonably acceptable to Buyer, of Seller’s obligations hereunder by an entity with an Acceptable Credit Rating. In the event of a downgrade such that the guarantor no longer has an Acceptable Credit Rating, Seller shall within ten (10) Days of Buyer’s notice to do so supply a letter of credit or cash to Buyer in the Delivery Term Security Amount; 

(ii) A letter of credit naming Buyer as the beneficiary, in form and substance reasonably acceptable to Buyer and from a financial institution with an Acceptable Credit Rating (a “Qualified Issuer”); or

(iii) cash deposited as security with a Qualified Issuer pursuant to an escrow agreement in form and substance reasonably acceptable to Buyer.

(d)
Promptly following the end of the Term and the satisfaction of all of Seller’s obligations under this Agreement, Buyer shall release the Delivery Term Security (including any accumulated interest thereon, if any) to Seller.

ARTICLE 9 
NOTICES
Section 9.1   Addresses for Notices.

(a) Unless Buyer is otherwise notified in writing by Seller, the address of Seller for all purposes is and shall be:

[Name}
[Address]
[City, State, Zip]
Attention:
_______________________
Telephone:
_______________
Fax:
_______________
(b) Unless Seller is otherwise notified in writing by Buyer, the address of Buyer for 24 hour scheduling purposes for this Agreement related hereto is and shall be as follows: 

OKLAHOMA GAS AND ELECTRIC COMPANY
P.O. Box 321, Mail Code GB58
Oklahoma City, OK 73101-0321
Attention:
Generation Dispatcher
Telephone:
405 553-2151
Fax:
405 553-2115
E-mail address: ​​​​​​​​​​​​​​​​​___________________

(c) Unless Seller is otherwise notified in writing by Buyer, the address of Buyer for 24 hour scheduling purposes for transmission related communications associated with this Agreement related hereto is and shall be as follows: 

OKLAHOMA GAS AND ELECTRIC COMPANY
P.O. Box 321, Mail Code GB58
Oklahoma City, OK 73101-0321
Attention:
Manager, System Control Center
Telephone:
405 553-8102 
Fax:
405 553-8112
(d) Unless Seller is otherwise notified in writing by Buyer, the address of Buyer for all other purposes under this Agreement is and shall be as follows:

OKLAHOMA GAS AND ELECTRIC COMPANY
P. O. Box 321, Mail Code GB58
Oklahoma City, OK  73101-0321
Attention:
Manager, Power Operations 
Telephone:
405 553-2110
Fax:
405 553-2115

Section 9.2   Manner of Notice.
Each notice, request, demand, statement or routine communication required or permitted under this Agreement, or any notice or communication that either Party may desire to deliver to the other, shall be in writing and shall be considered delivered when received by the other Party by certified U.S. Mail or reputable overnight courier or facsimile to the other Party at its address indicated above or at such other address as either Party may designate for itself in a written notice to the other Party in accordance with this Section 9.02.

ARTICLE 10 
MARKETING INVOLVEMENT
Section 10.1   Seller Marketing Involvement.
Seller shall provide Buyer and Buyer’s invitees with reasonable access to the Wind Project during construction and operation, ceremonial groundbreakings and dedication.  
ARTICLE 11 
INDEMNIFICATION AND INSURANCE
Section 11.1   General Indemnity.

Subject to the provisions of Section 12.06 (exclusion of certain damages), each Party hereby agrees to protect, defend, indemnify and hold harmless the other Party, its Affiliates, directors, officers, employees and agents, from and against all claims, demands, causes of action, judgments, liabilities and associated costs and expenses (including reasonable attorney’s fees) arising from property damage, bodily injuries or death suffered by any Person (including, without limitation, employees of Buyer) related to, arising from, or connected to the performance by the indemnifying party of its obligations hereunder, or Energy or other products to be delivered hereunder.  The indemnification provisions of this Section 11.01 shall apply notwithstanding the active or passive negligence of the indemnitee, but the indemnitor’s liability to the indemnitee shall be reduced proportionately to the extent that an act or omission of the indemnitee may have contributed to the loss, injury or property damage.  Further, no indemnitee shall be indemnified hereunder for its loss, liability, injury and damage resulting from its sole negligence or its gross negligence, fraud or willful misconduct.  The indemnitor, upon the other Party’s request, shall defend any suit asserting a claim covered by this indemnity and shall pay all costs (subject to the proportionality standard set forth above in the event of the indemnitee’s contributory negligence), including reasonable legal fees, that may be incurred by the other Party in enforcing this indemnity, provided that the indemnitor shall be entitled, at its option, to assume and control the defense and any settlement of such suit.  

Section 11.2   Patent Indemnity.
Subject to the provisions of Section 12.06, each Party hereto agrees to protect, defend, indemnify and hold harmless the other Party, its directors, officers, employees and agents, from and against all claims, demands, causes of action, judgments, liabilities and associated costs and expenses (including reasonable attorneys’ fees) arising from the infringement by the indemnifying Party of any patent relating to the Wind Project, the Seller’s Interconnection Facilities, the Transmission Owner’s Interconnection Facilities or the Transmission System, provided that the indemnitor’s liability to the indemnitee shall be reduced proportionately to the extent that an act or omission of the indemnitee may have contributed to the infringement.

Section 11.3   Insurance.  
(a) Evidence of Insurance.  Seller shall, on or before the beginning of each  Commercial Operation Year, provide Buyer with two copies of insurance certificates reasonably acceptable to Buyer evidencing that insurance coverage’s for the Wind Project are in compliance with the specifications for insurance coverage set forth in Exhibit C to this WEPA.  Such certificates shall (a) name Buyer as an additional insured (except worker’s compensation); (b) provide that Buyer shall receive thirty (30) Days prior written notice of non-renewal, cancellation of, or significant modification to any of the corresponding policies (except that such notice shall be ten (10) Days for non-payment of premiums); (c) provide a waiver of any rights of subrogation against Buyer, its Affiliates and their officers, directors, agents, subcontractors, and employees; and (d) indicate that the Commercial General Liability policy has been endorsed as described above.  All policies shall be written with insurers that Buyer, in its reasonable discretion, deems acceptable (such acceptance will not be unreasonably withheld).  All policies shall be written on an occurrence basis, except as provided in Section 11.03(b).  All policies shall contain an endorsement that Seller’s policy shall be primary in all instances regardless of like coverage, if any, carried by Buyer.  Seller’s liability under this WEPA is not limited to the amount of insurance coverage required herein.  

(b) Term and Modification of Insurance. All insurance required under this WEPA shall cover occurrences during the Term and for a period of two (2) years after the Term.  In the event that any insurance as required herein is commercially available only on a “claims-made” basis, such insurance shall provide for a retroactive date not later than the date of this WEPA and such insurance shall be maintained by Seller, with a retroactive date not later than the retroactive date required above, for a minimum of five (5) years after the Term.  

[ARTICLE 12

PURCHASE RIGHTS AND OBLIGATIONS


Section 12.01
Option to Purchase Facility.  

(a)
In connection with the expiration or termination of this Agreement (other than a termination by Seller resulting from an Event of Default by Buyer), Buyer shall have the sole and exclusive option to purchase the Facility from Seller on terms and conditions substantially in the form of the Form of Purchase and Sale Agreement in Exhibit D herein.  All rights and obligations described in this Article 12, and any other applicable provisions of this Agreement related to such rights and obligations, shall survive termination of this Agreement.

(i)
Buyer’s option under this Section 12.01 shall be exercisable only by notice to Seller within (i) sixty (60) Days after the date of termination of this agreement for any reason other than an Event of Default by Buyer or expiry of the Term, or (ii) one year before expiry of the Initial Term and Renewal Term (if applicable).

(ii)
In the event that Buyer elects to exercise its purchase option under this Section 12.01, the Parties shall determine the purchase price of the Facility in accordance with Section 12.01(B) (the “Purchase Price”).  

(iii)
The Parties agree to use commercially reasonable efforts to close such transaction and perform such other actions as may be necessary (including obtaining any necessary approvals from any Governmental Authority or other Person) to consummate such transaction as soon as reasonably practicable.  

(b)
Unless otherwise agreed to by the Parties, the Purchase Price shall be the greater of (i) net book value of the Facility calculated based on Generally Accepted Accounting Principles (“GAAP”) in the United States or (ii) the Facility’s fair market value as of the date of OG&E’s notice pursuant to Section 12.01(A)(1).  In order to determine the Facility’s fair market value, each Party shall engage, at its respective cost, an independent qualified appraiser (which appraiser shall (i) not be an employee or Affiliate of such Party, and (ii) shall be experienced in valuating and appraising similar facilities in size and scope) to provide an appraisal of the then-current fair market value (price) of the Facility.  Each such appraisal shall be completed within thirty (30) Days and a copy thereof shall be provided to each Party.  The Parties shall thereafter calculate the Facility’s fair market value, which shall be an amount equal to the [average] of the two (2) prices contained in such appraisals.  In the event the prices contained in such appraisals are more than twenty-five percent (25%) apart, then each Party shall request its independent qualified appraiser to mutually select and engage a third independent qualified appraiser to provide an appraisal of the then-current fair market value (price) of the Facility.  Such additional appraisal shall be completed within thirty (30) Days and a copy thereof shall be provided to each Party.  The Parties agree that, for the purposes of this Section 20.1(B) and absent manifest error, the price contained in such additional (third) appraisal shall be the final and binding fair market value of the Facility.]   

ARTICLE 13
MISCELLANEOUS
Section 13.01  Successors and Assigns; Assignment.

(a)
No Assignment Without Consent.  Except as permitted in this Article 12, neither Party shall assign this Agreement or any portion thereof, without the prior written consent of the other Party, which consent shall not be unreasonably withheld or delayed; provided that (i) at least thirty (30) Days prior notice of any such assignment shall be given to the other Party; (ii) any assignee shall expressly assume the assignor’s obligations hereunder, unless otherwise agreed to by the other Party, and no assignment, whether or not consented to, shall relieve the assignor of its obligations hereunder in the event the assignee fails to perform, unless the other Party agrees in writing in advance to waive the assignor’s continuing obligations pursuant to this Agreement; (iii) no such assignment shall impair any security given by Seller hereunder; and (iv) before the Agreement is assigned by Seller, the assignee must first obtain such approvals as may be required by all applicable regulatory bodies.  

(i) Seller’s consent shall not be required for Buyer to assign this Agreement to an Affiliate of Buyer, provided that Buyer provides assurances and executes documents reasonably required by Seller and the Wind Project Lender regarding Buyer’s continued liability for all of Buyer’s obligations under this Agreement in the event of any nonperformance on the part of such assignee.  In the event that the assignee has or obtains an investment grade unsecured bond rating equivalent to or better than the unsecured bond rating of Buyer (but in no event worse than an Acceptable Credit Rating), then Seller agrees to relieve Buyer from its obligations under this Agreement if Buyer requests to be so relieved in a written notice provided to Seller.  

(ii) Buyer’s consent shall not be required for Seller to assign this Agreement for collateral purposes to a Wind Project Lender or an Affiliate of Seller.  Seller shall notify Buyer of any such assignment to the Wind Project Lender no later than thirty (30) Days after the assignment.  

(b)
Accommodation of Wind Project Lender.  To facilitate Seller’s obtaining of  financing to construct and operate the Wind Project, Buyer shall make reasonable efforts to provide such consents to assignments, certifications, representations, information or other documents as may be reasonably requested by Seller or the Wind Project Lender in connection with the financing of the Wind Project; provided, that in responding to any such request, Buyer shall have no obligation to provide any consent, certification, representation, information or other document, or enter into any agreement, that materially adversely affects, or could reasonably be expected to have or result in a material adverse effect on, any of Buyer’s rights, benefits, risks and/or obligations under this Agreement.  Seller shall reimburse, or shall cause the Wind Project Lender to reimburse, Buyer for the incremental direct expenses (including, without limitation, the reasonable fees and expenses of counsel) incurred by Buyer in the preparation, negotiation, execution and/or delivery of any documents requested by Seller or the Wind Project Lender, and provided by Buyer, pursuant to this Section 12.01(b).  

(c) Notice of Wind Project Lender Action.   As soon as practicable and in any event within two (2) Business Days following Seller’s receipt of any notice from the Wind Project Lender of default, or Wind Project Lender’s intent to exercise any remedies, under the Financing Documents, Seller shall deliver a copy of such notice to Buyer.  

(d) Transfer Without Consent is Null and Void.  Any sale, transfer, or assignment of any interest in this Agreement made without fulfilling the requirements of the Agreement shall be null and void and shall constitute an Event of Default pursuant to Article 6.  

(e) Right of First Offer.  At any time after the Effective Date of this Agreement, if Seller desires to sell the Wind Project to a party unaffiliated with Seller, Seller shall provide written notification of such intent to Buyer and Buyer shall have the option, but not the obligation, to offer to purchase the Wind Project within a reasonable time following Seller’s written notification, not to exceed 90 days. 

(f) Subcontracting.  Seller may subcontract its duties or obligations under this Agreement without the prior written consent of Buyer, provided, that no such subcontract shall  relieve Seller of any of its duties or obligations hereunder.  

Section 13.02  Disclaimer of Third Party Beneficiary Rights.
In executing this Agreement, Buyer does not, nor should it be construed to, extend its credit or financial support for the benefit of any third parties lending money to or having other transactions with Seller.  Nothing in this Agreement shall be construed to create any duty to, or standard of care with reference to, or any liability to, any person not a party to this Agreement.  No provision of this Agreement is intended to, nor shall it in any way, inure to the benefit of any other Person not a Party hereto, so as to constitute such Person as a third party beneficiary under this Agreement.  

Section 13.03  Effect of Waiver.
No waiver by either Party hereto of any one or more defaults by the other in the performance of any provision of this Agreement shall operate or be construed as a waiver of any future default or defaults, whether of a like or of a different character related to this Agreement.

Section 13.04  Entire Agreement.
This Agreement shall constitute the entire Agreement between the Parties as to the transactions contemplated herein, and all prior understandings and representations, whether consistent or inconsistent, and whether oral or written, concerning such transactions shall be merged into and superseded by this Agreement.   No waiver, representation or understanding, verbal or otherwise, shall affect the subject matter of this Agreement unless and until such waiver, representation or understanding is reduced to writing and executed by the authorized representatives of the Parties hereto.

Section 13.05  Severability.
Except as otherwise stated herein, any Article, Section, Paragraph or provision declared or rendered unlawful by a court of law or regulatory agency with jurisdiction over the Parties or deemed unlawful because of a statutory change will not otherwise affect the lawful obligations that arise under this Agreement.

Section 13.06  Damages.
Neither Seller nor Buyer shall be liable for any consequential, incidental, indirect, special, exemplary or punitive damages in any action arising out of the Agreement unless either Buyer or Seller is held to be liable to a third party for such damages as a result of the acts or omissions of the other party to this Agreement.

Section 13.07  Applicable Law, Jurisdiction and Venue.
This Agreement shall be governed and construed in accordance with the laws of the State of Oklahoma without regard to any choice of law provisions.  The Parties mutually consent to the jurisdiction and venue of the Federal District Court for the Western District Oklahoma, in the event of a legal dispute with respect to the construction, operation or enforcement of this Agreement.

Section 13.08  Headings Not Part of Agreement.
Article, paragraph, and section headings used in this Agreement are intended solely as an aid to reading this Agreement and shall not be construed to affect the substance of the Agreement of the Parties contained herein.
Section 13.09  Survival.
Notwithstanding any provisions herein to the contrary, the obligations set forth in Sections 12.06, the indemnity obligations set forth in Article 9, and the limitations on liabilities set forth herein shall survive (in full force) the expiration or termination of this Agreement.

Section 13.10  Effect of Force Majeure.
The performance of any obligation required hereunder shall be excused during the continuation of any Force Majeure Event suffered by the Party whose performance is hindered in respect thereof.  The Party experiencing the delay or hindrance shall use reasonable efforts to notify the other Party in writing of the occurrence of such Force Majeure Event and the anticipated period of delay within ten (10) days after the commencement of the Force Majeure Event, provided that the failure of the Party experiencing the delay or hindrance to notify the other Party within such ten (10) day period shall not preclude such Party from claiming a Force Majeure Event hereunder.  Each Party suffering a Force Majeure Event shall take, or cause to be taken, such action as may be necessary to overcome or otherwise to mitigate, in all material respects, the effects of any Force Majeure Event suffered by either of them and to resume performance hereunder as soon as practicable under the circumstances.

Section 13.11  Disputes.
In the event of any dispute, controversy or claim between the Parties arising out of or relating to this Agreement (collectively, “Dispute”), the Parties shall attempt in the first instance to resolve such Dispute through friendly consultations between the Parties.  If such consultations do not result in a resolution of the Dispute within fifteen (15) days after notice of the Dispute has been delivered to either party, then such Dispute shall be referred to the senior management of the Parties for resolution.  If the Dispute has not been resolved within fifteen (15) days after such referral to the senior management of the Parties, then either Party may pursue all of its remedies available hereunder.  The Parties agree to attempt to resolve all Disputes promptly, equitably and in a good faith manner.  In the event a dispute hereunder is resolved pursuant to arbitration or judicial proceedings, the Party, whose petition does not prevail in such proceedings, shall reimburse all of the other Party’s third party costs (including reasonable attorney’s fees) incurred to prosecute or defend (as the case may be) such proceedings.

Section 13.12  No Agency.
This Agreement is not intended, and shall not be construed, to create any association, joint venture, agency relationship or partnership between the Parties or to impose any such obligation or liability upon either Party.  Neither Party shall have any right, power or authority to enter into any agreement or undertaking for, or act as or be an agent or representative of, or otherwise bind, the other Party.

Section 13.13  Cooperation.
The Parties acknowledge that they are entering into a long-term arrangement in which the cooperation of both of them will be required.  If, during the Term, changes in the operations, facilities or methods of either Party will materially benefit a Party without detriment to the other Party, the Parties commit to each other to make reasonable efforts to cooperate and assist each other in making such change.

Section 13.14  Further Assurances.
Upon the receipt of a written request from the other Party, each Party shall execute such additional documents, instruments and assurances and take such additional actions as are reasonably necessary and desirable to carry out the terms and intent hereof.  Neither Party shall unreasonably withhold, condition or delay its compliance with any reasonable request made pursuant to this Section 13.14.

Section 13.15  Counterparts.
This agreement may be executed in several counterparts, each of which shall be an original and all of which together shall constitutes but one and the same instrument.

Section 13.16  Binding Effect.
This Agreement, as it may be amended from time to time pursuant to this Article, shall be binding upon and inure to the benefit of the Parties hereto and their respective successors-in-interest, legal representatives, and assigns permitted hereunder.

Section 13.17  Confidentiality.
Each Party agrees, and shall cause its parent, subsidiary and affiliated corporations, and its and their respective directors, officers, employees and representatives, as a condition to receiving confidential information hereunder, to keep confidential (a) this Agreement, (b) all negotiations concerning this Agreement, (c) all documents, data, drawings, studies, projections, plans and other information, whether oral or written, that relate to economic benefits to or amounts payable by either Party under this Agreement. The provisions of this Section 13.17(a) shall survive and shall continue to be binding upon the Parties for period of one (1) year following the date of termination of this Agreement. Notwithstanding the foregoing, information shall not be considered confidential which (i) was in the public domain prior to disclosure, (ii) was lawfully in a Party's possession or acquired by a Party outside of this Agreement, which acquisition was not known by the receiving Party to be in breach of any confidentiality obligation, or (iii) developed independently by a Party based solely on information that is not considered confidential under this Agreement.  

(a)
“Confidential” means that information or a document, including the content, substance, or effect of the information or document, may not be disclosed, discovered, or distributed to any other person, corporation, or other entity, (a) except under the valid order of an administrative or judicial officer having jurisdiction, which order, subject to Section 13.17(c)(ii2) below, shall be opposed unless opposition to it is waived in writing by each Party to this Agreement, or (b) except as provided in this Section 13.17. A Party is not required to oppose any order requiring disclosure in any judicial or administrative proceeding by appeal, separate legal proceeding, or extraordinary measures if it gives the other Party notice of the order, and the other Party does not, within ten (10) days after receiving the notice, agree to pay the reasonable costs of any opposition by appeal, separate legal proceeding, or extraordinary measures.

(b)
Either Party may, without violating this Section 13.17, disclose matters that are made confidential by this Agreement: 

(i) to actual or prospective, co-owners, Wind Project Lenders, underwriters, contractors, suppliers, and others involved in construction, operation, and financing transactions and arrangements for a Party or its subsidiaries, Affiliates, or parent, if the Party making the disclosure obtains, as a condition precedent to the disclosure, a confidentiality agreement with the person, corporation, or other entity to whom the disclosure is being made with terms substantially the same as this Article 12; and

(ii) to governmental officials and parties involved in any proceeding in which either Party is seeking a permit, certificate, or other regulatory approval or order necessary or appropriate to carry out this Agreement, but the Party making the disclosure shall make reasonable efforts to restrict public access to the information disclosed, by protective order or otherwise; to governmental officials or the public as required by any law, regulation, or order, including without limitation laws or regulations requiring disclosure of financial information, information material to financial matters, and filing of financial reports, but the Party making the disclosure shall make reasonable efforts to restrict public access to the information disclosed, by protective order or otherwise.

(c)
Buyer may also disclose any documents or other information made confidential under this Agreement as it deems necessary or advisable to obtain any regulatory approval or action that it deems necessary or advisable, including without limitation the awarding of renewable energy credits, but Buyer shall make reasonable efforts to restrict public access to the information disclosed, by protective order or otherwise. Additionally, subject to the obligation to maintain the confidentiality of information disclosed to third parties and as it applies to disclosures to nongovernmental third parties pursuant to this Section 13.17, either Party may disclose any documents or other information made confidential under this Agreement as necessary to perform such Party's obligations under this Agreement.

13.18
Use of Site by Buyer.

In the event future technologies are developed to enable the storage of Energy produced by the Wind Project, then to the extent allowed by law and Seller’s Site leases or other rights therein Seller shall allow Buyer to place such technology on the Site in a manner that does not interfere with the operations or obligations of Seller under this Agreement for the purpose of storing Energy produced by the Wind Project. In such event the Parties will use commercially reasonable efforts to reach an agreement of\n the terms and conditions upon which such use by Buyer may be had.
(Remainder of page intentionally left blank)
IN WITNESS WHEREOF, Buyer and Seller have executed this Agreement in multiple originals as of the date first written above, and each executed original shall be deemed to be the complete Agreement of Buyer and Seller. 
	
	SELLER:

__________________________,

a ________________ Buyer
By


Name:

Title:



	
	BUYER:

OKLAHOMA GAS AND ELECTRIC COMPANY, 
an Oklahoma corporation

By



Name:

Title:
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Exhibit C

Insurance Coverage Specifications

NYI-4112495v2 


